


ABATEMENT. 

1. In pfactice, no formal judgment of respondeas ouster is entered upon the 
sustaining a demurrer to a plea in abatement..@The sustaining of the de- 
murrer is entered on the record; and if the defendant wishes to plead over 
he is permitted to do it. Massey v. Walker, 

See Pleading, 8. 
See Practice at Law, 2. 


ACOOUNTS. 


1, Where a party presents an account to his debtor, in which are stated both 
delnts and credits, he shall not claim the benefit of the former without sub- 
mitting to the latter also. Fitzpatrick, Adm’r, v. Harris, 


2. To charge one for articles which he did not authorize the purchase of, 
but which came to the use of his family, it must appear that he knew the 
fact, and did not object, or offer toreturnthem. Grant v. Cole & Co., 519. 
See Chancery, 22. 

See Evidence, 65. 


ACTION. 

1. A brother-in-law, wrote to the widow of his brother, living sixty miles dis- 
tant, that ifshe would come to see him, he would let her have a place to raise 
her family. Shortly after she broke up and removed to the residence of 
her brother-in-law, who for two years furnished her with a comfortable res- 
idence, and then required her to give itup: Held, that the promise was a 
mere gratuity, and that an action would not lie for a violation of it. Kirk- 
sey v. Kirksey, ....00+-eeeeeeee Prererrrrrerirrrrrrtti iit) it 131. 

. When an agent was employed to sell land, and took from the purchaser 
the note of another individual, indorsed by the purchaser, it is no defence 
in a suit on the indorsement, in the name of the agent, to show, that the 
principal has received the amount of the purchase money, unless it is also 
shown, that it came from the maker or indorser of the note. The agent 
paying the money to his principal, acquired such an interest in the note as 
to entitle him tosue upon it. T'ankersley v. J. & A. Graham, 
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ACTION—comrTinveEp. 


3. Anaction for refusing tocomply with acontract of sale, made with a sheriff 
upon a sale of property under execution, is properly brought in the name 
re, rs owenendcessedaevcesedhcccosct aa 312. 

4. A sheriff who has lawfully seized slaves under an attachment, is not liable 
in an action of trespass, if he refuse to permit the defendant to replevy 
them, although a valid bond with sufficient sureties may be tendered.— 
Walker 0. Tampon, ef dig... .sccccccccccccccccccscccccccccces 412. 

5. If adjoiuing proprietors enter into an agreement, one to keep up one-half 
the fence, and the other the other half, an action of trespass cannot be 
maintained by one against the other, for an injury caused by an insufficient 
fence, but the remedy is for a breach of the contract. Walker v. Wa- 
$TOUB, .cccccccccccs MELA CAD OUR MORES CoN SERS 493, 
See Constable and Surety, 1, 2. 

See Guardian and Ward, 5. 
See Indorser and Indorsee, 3. 
See Pleading, 1. 


ADMIRALTY PROCEEDINGS. 


1. It is premature to render judgment upon a replevy bond, conditioned for 
the delivery of a steamboat to the sheriff,at the same time that the boat 
is condemned. Bell and Casey v. Thomas, ........-.++++ enerecess 527. 

2. If a bond for the delivery of a boat seized under process, in a libel suit, is 
good as a common law bond, it may be proceeded on as a stipulation, al- 
though it does not conform to the statute. Ib.........eeeeeeeee ee O27 


See Deeds and Bonds, 2. 


ADVANCEMENT. 


1. When either money, or property, is advanced to a child, it will prima _fa- 
cie be an “advancement” under the statute, and must be brought into 
hotch pot ; but it may be shown that it was intended as a gift, and not as 
an advancement ; or unless it be of such a nature that it cannot be pre- 
sumed to be an advancement, as trifling presents, money expended for ed- 
ucation, &c. The Distributees of Mitchell v. Mitchell's Adm’r, ....... 414 

2. Where a father, by deed, conveyed real and personal property to two of 
his minor children, declaring at the time that it was not given as an ad- 
vancement, but was to be in addition to their equal share of the residue of 
his estate—Held, that this was not an advancement, and that the testimo- 
ny was properly admitted. Jb...... $00600000dd se UREEbO cd ccecns 415 

3. A father kept an account with his son, upon his books, which was added 
up, and at the foot of the account was written by the father, “accounted 
for, as 80 much that he has had of my estate; if it is over his portion, he 
must pay it back to them.” No question being made of this as a testa- 



































ADVANCEMENT—conrtinueEp. 


mentary paper—Held that it was competent to explain the nature of the 
items, and to detail a conversation the widow of the deceased had with him 
in relation to it, to show, that the account was not a debt due from the son, 
or an advancement under the statute. Ib.........++eseeceeceecees 415 
4. If a father, who has expended more money upon the edifeation of one of 
his children than the rest, wishes to make the others equal with him, by 
giving him less of his estate, he must do so by a will; he cannot accom- 
plish it by considering the money so paid out, a debt, or an advancement 
under the statute, BB... .cccccccccscccccesccccsvccesescoesese 415 


ALIEN. 


1. The true construction of the two acts of the Legislature for the relief of 
Elizabeth Morris, is, that she was made capable of inheriting the lands of 
her uncle, James D. Wilson, in the same manner as if herself, her mother 
and her uncle, had been native born citizens. The declaration in the act, 
that the land shall not escheat to the State, is a waiver of the right of the 
State in her favor only, and will not enable her brother, who is an alien, 
or was so at his uncle’s death, to inherit as his heir. Congregational Church 


Gt Fe 0: A DOB: «6 0.6:0 6:00 0:640:540 6a Os 02s bowers 182 
2. The wife of an alien though an American citizen, is not dowable of his 
Be. . Tha 6 ctccctssnccsc00sss0s0000+5Qgeanssasesesesons 183 


3. Whether the saving in favor of creditors in the statute of escheats, applies 
to the lands held by an alien at his death—Quere? But if it does apply in 
such a case, the fact of such indebtedness would not prevent the escheat. 
Nor could the land be sold by an administrator of the alien, for the pay- 
ment of creditors, without authority for the Orphans’ Court, as in other 
COMER. IB, .ccccvcccccccccccccccccccscccosescecccesecosceese 183 


AMENDMENTS. 


1, The Court will not permit the sheriff to amend his return, after judgment 
by default, so as to show that the writ was not executed, unless it were 
shown that irreparable injury would follow from permitting the judgment 
to stand, and then only upon terms which would not work a discontinuance. 
It does not vary the case, that the motion is made by the defendant. Mc- 
Clie 6: RIG, oo. 09 0:0:0:6,6:5:00:06500660600 dp ewdessreotosessans 86 

2. Whether the remedy in such case must not be sought by mandamus, if 
the Court below improperly refuse to permit the amendment—Quere? 
By ccccveed DD vc qecdsvcvecondendoepssendsssnsencaseneotoned 86 

3. Where the clerk of the Court, in entering judgment, commits an error by 
confounding two suits, it may be amended nunc pro tunc. Dobson, et al. 

” FR IA oo cocci ccscccnccccecsccnccccasccsseconnsess 252 

4. When a writ of error is sued out in the names of D. A. and others, it may 
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AMENDMENTS—continvep. 
be amended by the transcript of the record, and the names of the proper 
party or parties substituted. Ellison v. T'he State,......+50+++eee00 273 


5. A judgment nisi rendered upon a recognizance, when it does not conform 
to the recognizance, may be amended nunc pro tunc ; and if a motion for 
* that purpose bgoverruled, the refusal may be revised onerror. T'he Gov- 
ernor, 000, GF. Kaight.....ccccccecscctsocccccsccccccccccccces 297 
6. When a suit by attachment is improperly commenced in the name of the 
party to whom a note not negotiable is transferred without indorsement, 
instead of using the name of tne person having the legal interest, and the 
cause is afterwards appealed to the Circuit Court, the defect cannot then 
be cured by substituting the name of the proper party in the declaration: 
Nor can the note be allowed to go to the jury as evidence under the mo- 
ney counts ina declaration in the name of the holder, without proof of a 
promise to pay him the note. Taylor v. Acre,.......+0eeeeseecees 491 
7. The surety is not bound beyond the penalty of the bond, and a judgment 
against him for a larger sum will be here amended, at the cost of the plain- 
tiffin error. Seamans, ef al. v. White,...0ccccccccccccccccccqeces 657 
8. When the judgment of the Circuit Court, in a cause of forcible entry, is 
reversed because the complaint was dismissed, instead of being remanded 
that it might be amended in the Justices Court, and the Circuit Court is 
directed so to enter its judgment, if it afterwards does so and renders costs 
against the plaintiff in the certiorari, this is irregular, but the error is a cle- 
rical misprision, and will be here amended at the cost of the plaintiff in 
SE I, OE By is 6 cclctccdciccccssscecsccoveces 677 
9. When a notice is pleaded to by thesheriff, it is in the nature of a declara 
tion, and may be amended on motion. Walker, et als. v. Turnipseed,. .679 
10. The rendition of a decree by the Orphans’ Court, for the distributive share 
of the wife, in the name of the husband alone, is a clerical misprision, and 
may be amended; it is not an error of which he can complain. Parks v. 
Pi atandcenbes nabewbansendbseheibnsgoneneennsensrenans 752 
11. After a cause commenced before a justice of the peace has been removed 
by appeal or certiorari to a higher Court, the parties cannot be changed, 
unless death or some other cause has supervened. Mooney, use, &c. v. 


See Error, Writ of, 19. 
See Judgment and Decree, 5. 
See Practice at Law, 3. 
See Record, 1. 
APPEALS AND CERTIORARI. 
1. Upon certiorari, judgment may be entered against a party to the original 
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APPEALS AND CERTIOR ARI—cowrvin, ~ toe a wee 


jadgment, Who ‘gtd woe john ih thé bond” t6 Obit the’ wrt of ertiorari 
Dobson, et al; ok csaere-<on been he saab Ss ti reece 252 
2 ‘Upon aft sipped? oii & justie oF the pedde, the defendant and his stireties 
acknowledged that they wére botind unto the plaintiff in a définite sum “Yor 
the payment of thé’ principal, ¢ésts, Charges and all expenses attending the 
Suit)” between the platitit ada the defendant, and that the latterhad “ ‘ap- 
‘ pealed from the justice's Yourt of Beat No! 3, for the county,” &c. ‘to. the 
Circuit Court, to be holden, &c. Held, that although the bond does pot 
conformliterally to the act, yet it was substantially sufficient, and was equiv- 
alent to a condition “ to prosecute the appeal to. effect, and in case the ap- 
pellant be cast therein, to pay and eatisfy the condemnation of the.Coart.” 
Windham, et al. Coates, use, $70.00 2000 ees ceive es sibs pinee Fey §QB5 
3... The’ sureties in an appeal bond, are not liable beyond its penalty, and if'a 
See Hea Re 6geeee pant, Longhorn ee 
am@ry-court, it will be reversed on error. Darina’ diet Wtieves e+e 285 
‘4, -Where there is a. defect in proceedings removed by appeal or certiorari 
figmne justice ofthe peace to the Cireuit or County Court, a motion te. dis- 
- tniss, if available, shoald be made at the first term after the parties are in 
_ Court, and before avontinuance of the cause. Alford and. Mizon v. Col- 
BOM 186, Breoe.- oe S eevee he « omerthiteen Wh tesa he +) wed eens «550 
5. fk je 110 euficiont grovsd to dismiss a cerfiorri éanse, that the petition was 
__ verified. before the clerk of the Court instead of some officer authorized to 
fduiinister an oath. Jones, et al. v. Pomlinson.... i <inleshege o-« yet AB65 
6. i Seniongrasien, Rclo.conie-Gistineinh jelalagitcteh: Maceamemeenase 
of délay merely, although the jury so find. A judgment so entered. can- 
not be considered as a clerical-misprision,but is the fault ofthe party .tak- 
‘dng it, and will.be reversed and here rendered for the prepenrulan Childs 
‘pee sia nih tiene ghenene sone ¢0sge ctefe mils abd eys - 781 
7. Aftera cause commenced befond a justion.et the pened him beep. seangived 
. by appeal or certiorari to a higher-Court, the parties cannot be- chasiged, 
umiess death or some other cause : -hag-supervened. Mooney, sé, 8c,.v 
Beahe:eiwrvesie ‘dediieanapeash catsaienedtleassicsins dol noneeg ids eo 
8. Ainehahithn eeittsin teatvitrdagiin:tion- Soins lhe, dellars, apie. gis 
.was-commenced before. a ‘justice of, the peace, yet the platntiff who sues 
. for.the use of another, cannot recover for. work and labor done by. the ben- 
efieial plaintuff, unless he stood in such a relation that the right to compen- 
sation.inured to him. IJb,.... +. «s+. Mid.elo-e athe devas eves Vin dere's 6 B10 


ARBITRATION AND AWARD. 40 getting 


i. eatt intent teapectiieny Minin. iain aislag petites ny Sghtnihent 
of the parties, submitted to arbitrators; who made an award which was 
; 121 
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ARBITRATION AND. AWARD—conrixven.. 


entered up as the judgment of the Court,and an-appeal taken to.the 
Circuit Court, the award is final, unless. set aside for corruption, want of 
_Rotice, or other improper conduct of the arbitrators,.as well in the appel- 
-late asin the inferior Courts. © Wright vw. Bolton & Stracener. »...... 548 
2. When an order is made for the reference of a cause to arbitration, and a 
trial is afterwards had before a jury, without setting aside such order, it 
hn We ehoeteiatet to bnve been waived. _Seamans, et al. v. White... .657 


ASSUMPSIT, ACTION OF. 


1. pews of a contract, ‘by which the plaintiff was to erect a andthigtities, 
é&c.,-on lands of the defendant’s intestate, and occupy the same free of 
“eharge; during pleasure, or remove from it, the defendant’s intestate to 
"pay for the carpenter’s work and materials furnished by the plaintiff, upon 
* jhis removal, will warrant a recovery on the common counts, although the 
‘ promise and liability is therein stated aparising in the life-time of the in- 
testate. Toneg v. Jones... 2. +: rr ey er a ae PPT, eee » 262 
2. The pint old tothe defendant a mare, which the latter was to pay for 
. by the labor of his two sons, for four months, at sixteer-dollars per month; 
“agreeing that if one of the boys, (whose health ‘was delicate,) lost any time 
by sickness, it should be made up. Thereupon the boys entered” the plan- 
tiff’s service, and six or seven days afterwards, the healthiest of the two 
was slightly sick at night, and the next morning he directed them te go 
~home—saying they need not retarn at the price above mentioned, but one 
might return and work eight mionths—neither of them ever labored again 
for the plaintiff ;-nor did he require them to do so:' Held, that the defend- 
ant was not in default, and that the plaintiff could not recover the price of 
the mare in an action of assumpsit—Duckworth v. Johnson. Bhs gi + 309 
& A recovery may be had upon the common counts, for an instalment due 
upon a call of an incorporated one ‘Gayle v.. Cahawba and Marion 
~ Rail Road Company...... ab od 005.8 TS RS PE teat te, fh 587 
4, B having Santutedseivertl dpéde of trent, to H, to-inderify- 8, and oth- 
~“ers, his sureties in certain bonds for the prosecution of writs of error, af- 
terwards it was agreed between 8, B, H, and another of the sureties, that 
‘B should give to H the control of his growing crop of cotton, tobe shipped 
to Mobile, sold, and the proceeds applied according to the trust expressed 
in the deed. The cotton, amounting to fifty-one bales, was accordingly 
marked with the initials of H’s name, by B and one of his sureties, ‘and 
shipped by them to Messrs. D, S_& Co. who. received and sold the 
same, and held the proceeds, amounting to about $1,900. To reimburse 
S $1,030, which the property sold-under the deeds of trust failed to pay, H 
drew 6n Messrs. D, S.& Co. in favor of 8, for the. proceeds of the fifty-one 
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ASSUMPSIT, ACTION OF—continuep. 


balesy:which in the bill it was recitedhe~had shipped them as trustee, &c.; 
‘on this draft the drawees offered to pay about $500—insisting upon the 
right to retain the residhe of the money in their hands for the payment of de- 
mands, which they had against’ B. ‘8 refused to receive the $500, caused 
thie bill to be protested, and gave notice‘to H. Messrs. D,S & Co, were 
eet Y Wed garnisheed by a creditor, who recovered’a judgment against 
them fot the-$500.- H was advised of the pendency of the garnishment, 
but did not inform the garnishees of his claim to the money, except as above 
stated: Held, that the proof of the foregoing facts did‘ not show the loan, 
advance, 6r payment of money by 8 for H; nor do they show that the latter 
had*received money for the use of the former, or that he was indebted-to 
him upon an account stated; that the fair inference is, that H drew upon 
D;S & Co. merely to carry out the agreement between B and his sureties, 
and the fact of drawing did not impose upon him the legal duty of coercing 
payment ofthe drawees: Further, the facts above stated do not show that 
B gave to H the control of his cotton crop—that H shipped-it, or that D, 
S & Co. were instructed to place the proceeds to his credit. Smith v. Hous- 


5. Adthough the amount in controversy is less than fifty dollars, and the suit 
‘was commenced before a justice of the peace, yet the plaintiff who sues for 
the use-of another, cannot recover for work and labor done for the benefi- 
cial plaintiff, unless he stood in such 4 relation that the meh to compensa- 
tion inured to him. Mooney, use, &e. v. Ivey... 6.0 6. fee ee eee 810 

See Executors and Administrators, 4. 
See Execution, Writ of, 5. . 


AUTACHMENT, : 

1. One who, as administrator, improperly sues out an attachment, is liable to 
respond in damages personally. He cannot, by his tortious.conduct, sub- 
ject the estate he represents, to an action for damages. Gilmer v. Wier. 


Pest Ese 600s Shacks cccncecegepeaetanssennséeencssebeaneaneen 72 
2. The refusal to quash an attachment, is a matter which cannot be re-6x- 
amined-on error.’ Massey v. Walker... 22.60. ce cece detene’ 167 


3. An ancillary attachment may be sued out, although the party has been 
previously arrested on bail process issued in the same cause. Ib... .167 
4, An allegation in an affidavit, made to obtain an attachment, that the ‘per- 
son against whom the process is sought, “ is a non-resident,” is sufficient- 


5, Where aw attachment is issued by a justice in one county, returnable to a 
Court in another county; the objection may be taken on error, although it 
was not made in the Court below, if it has not been waived, by appearing 
and pleading to the merits. Brooks & Lucas v. Godwin............ 296, 
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ATTACHMENT—conrinugp. 


G. The levy of an ancillary attachment upon land, operates a lien; and when 
a judgment is rendéred in fevor of the plaintiff, the creditor’s-right to have 
it sold to satisfy his judgment, will override and defeat all intermediate 
- Conveyances-made by the defendant. Randolph v. Carlton.:.... ++ 606 

7. In debt upon an attachment bond, the declaration should show that the 
attachment was wrongfully or vexatiously sued: out, and that thereby the 
obligee has sustained damages, Flanagan v. Gilchrist......... » «+ G20 

3. When a claim is. interposed to property. levied on by attachment, the 
claim suit is wholly independent of the attachment suit, at least so long 

_ 28 it.is pending, -If the claim suit is determined against the claimant, the 
. proper. judgment isa condemnation of the. property, viz: that it is subject 

'. to, the levy of the attachment, and may be soldto satisfy the judgment in the 
_ attachment suit, if one then exists, or is afterwards obtained. - No execu- 
tion can issye upon this judgment, except for the costs of the claim suit. 


cp Means, 6 Bh. Qe Uiltgaiae sb cecid obsivate vies ciscievesis ceeds s 656 
9.:The.asscanment by. the jury in the’ claim suit, of the value of the property 
levied on,is mere surplusage, and does not vitiate. Ib........-.... 656 


10., Where a judgment is obtained in a suit commenced by attachment, the 
. plaintiff may,.at his election, take out a venditioni exponas for the sale of 
the property attached, or he may sue out an ordinary fi fa. In the latter 
‘fase jt would be proper for the clerk to endorse on the writ a description of 
‘the property attached, and of the persons by whom it was replevied, that 
the sheriff might demand the property seized by the attachment, and if not 
delivered, return the bond forfeited. If the property attached is not deli- 
vered, or is insufficient to satisfy the judgment, it would be the duty of the 
sheriff to levy on other property. Garey v. Hines. ......-++++00+++ 837 

11. The discharge by the holder ofa note, of slaves of the maker sufficient toe 
‘pay the debt, seized under an attachment at his suit, does not operate in law 
oF in equity td relieve the indorser. Culler v, Vivian, et al....-...... 903 
See Execution, 1. ' ‘ 


ATTORNEY AT LAW. 
L An application to an attorney-at hw, boy 2 colored person, to draw a peti- 
tion to the Legislature for his freedom, is not'a privileged communication 
-between attorney and client. Quere, if the disclosure had been of the 
BAST ARR CTE RAE The State v. Marshall, a 
MW» » 0:0 ss pacine sccede 2 tsb Senpco ns ot eaia 0 GPs Koeie patents oe 302 
Schntintety ot lew: tanec Vidi of his retention (by a release, or the 
deposit of money which will operate as a release, if at all,) remit a liabili- 
ty which his client may. enforce, for the purpose of removing the interest 
of a witness, so as to make eons gag Ball v. The Bank 
of the State of Alabama... 1.06. cease ive centecdenes £0 Scions Ss 590 














INDEX. ; 965 


ATTORNEYS AT LAW—conrinuep. 


3. It is not competent for the makers of promissory notes that have been re- 
ceived of the payees by..attorneys at law, in payment of demands in their 
hands for collection, to object that the latter transcended their, authority, 
where their clients have approved the transaction. Pend, et al. v. Lock- 
CN AE Ey 456-590 656 000400 000g odd 90 on «enegeceditetacessect ~-669 
Ste Judgment and Decree, 4, 


See Notice, 6. . 


BAIL. 


1. To authorize a ca. sa, to be issued, the affidavit which'the act of 1839 re- 
quires to be.made, must be made, although the defendant was held tobail 
previous to. the passage of that act. O’Brien and Devine, ex’rs v. Lewes. 


2. If nojsuch affidavit is made, the bail may take advantage of it by plea to 
the scire facias, to subject them to the payment of the judgmént. Jb, . .666 


- 


BAILMENT. 


1. When a hired‘slave has left the service of the person to whom it is hired, 
and has gone to the house of the one hiring it, a second demand is unne- 
cessary, when:one is made, and the, person hiring’ consents to take the 
slave, if returned the next day. Wier v. Buford... .2.000sececsvess 134 


BANK. 

1.-A notice for judgment, by motton, made by one assuming to be President 
of the. Bank, is sufficient, whether he be President of the Bank, de jure, or 
not, if the act is adopted by his successor, who is legally President of the 
Bank. Blackman v. Branch Bank at Mobile.....2600cceeceevecess 103 

2, The President of a banking corporation, the charter of which. does not 
confér the power, either expressly er incidentally, js not authorized, with- 
out the permission of the directors, to whom are intrusted the management 
of the concerns of the institution, to stay the collection-of an. execution 
against the estate of one of its debtors; and if a sheriff omits to levy an ex- 
ecution, “in consequence of such an order from the President, it: wilt not 
become dormant, so as to lose its lien. Spyker v. Spence........ Pee 3) 

4. The remark of the President of an incorporated Bank, to a Master im Chan- 
céry, who informed him that the sale of certain property in which the cor- 
poration was interested, had been postponed, that he had acted properly, 
amounts to nothing more than the approbation of what the master liad 
done; but it cannot be inferred that he was informed when the property 
would be again offered; that he regarded the Master’s communication as a 
notice, or approved a subsequent sale ; even conceding that the President, 











966 ; INDEX. 


BANK—conrTinueEp. 
‘in virtue of his general powers; was authorized to act in’the premises.-— 
Fhe Branch of the Bank of the eee v. Hunt, et al. 876 
See Evidence; 11, 12. ; 


BANKRUPT. 
1. By the third section of the bankrupt act of 1841, not only the property in - 
possession, but actions pending, and mere rights of action, of every one 
who is regularly declared a bankrupt, vest eo instanti, in the assignee ap- 
pointed for that. purpose. Butler and Wife v. The Merchant’s. Insurance, 
Company of the City of Mobile,.......5.0..ceccceccceecceceeeees 146 
2. Where the husband conveys,by way of release, to the wife, for her sole use 
and henefit, al] the-right, title and interest he -had-acquired; by virtue of 
their marriage, to certain stock in an incorporated company, as also the 
right to sue.the company for permitting the unlawful transfer thereef, such 
a-conveyance will be inoperative at law; and the rights of the husband at- 
tempted to be released, will, upon his being declared to.be a bankrupt, 
vest in the assignee in bankruptcy. Ib..........-.2++eeeeeeeeees 146 
3. The possession of property by a bankrupt, at the time of his discharge, or 
immediately after, which by industry he might reasonably have acquired, 
does not warrant the presumption that he did not-make a full surrender of 
his estate ; but ifthe value of the property is’so great as to make it impro- 
bable that it was earned since the filing of the petitioh in bankruptcy, it 
devolves upon the bankrupt to show how he became the proprietor of such 
property, when his diseharge i¢ iapugned for pounnaee or wilful conceal- 
ment. Hargroves v. Cloud. ......0..06.0 Seve c cece cece cece eens 173 
4. The’plaintiff recovered a judgment against the defendant, on which a 
freri facias was issued, and levied on personal property; to which a third 
person interposed a claim, and éxecuted.a bond with security to try the right 
as provided by statute; afterwards the defendant filed his petition in bank- 
ruptcy, andin the regular course of proceeding was declared a bankrupt 
‘and discharged, pursuant to the act of Congress of 1841, on motion of 
the defendant the levy of the fi. fa. was discharged and set aside: Held, 
that thé proceeding to try the right of property did not destroy the lien of 
the fi. fa; at most, it was only in abeyance during their pendency? would be 
révived and might be coerced as soon as the claim was determined to be 
indefensible : Further, thatthe lien of a judgment or fi. fa. is preserved ac- 
cording to the right of the creditor at the time the bankruptcy is establish- 
ed; ifthe lien is then absolute, it completely ‘overrides the decree, and 
‘the creditor will be let into the enjoyment of its fruits. Deremus, Suydam 
SOE. WAM. 0855 i ESR. ire Baw ob. Ninn oa 666 0 a8 194 
5. When a bankrupt, previously to his bankruptcy, desateered adue bill for 
a valid consideration, his indorsement made after his bankruptcy, will in- 











INDEX. 967 


BANKRUPT—conrinvep. 


vest the indorsee with a legal right of action. Smoot & Easton v. More- 
aS Coc we nase WSS TOT ceks Sethe. é 8's i. OO Vee  .370 
6..The preference given by a bankrupt, by payment or assignment of effects 
to a creditor, to be void under the bankrupt act, must be a voluntary per- 
formance, not induced by an agreement between the parties, for the cre- 
Gta hs GeCOMRY. | Bhii.o sos cccccccsgccccceccctwektines swells seewe” 370 
7. There is no inhibition in the bankrupt act of 1841, or in the relation which 
_ the State and federal Governments bear to each other, or in the grants or 
- restraints of power conferred upon them respectively, which deny to -the 
State Courts the right to entertain an inquiry into the validity of a dis- 
charge and certificate upon an allegation duly interposed, that the bank- 
rupt did not render a full and complete inventory of his “ property, rights 
of property, and rights and credits,” but fraudulently concealed the same, 
Mabry, Giller & Walker v. Herndon.......0.00ceveccsecevccecenes 848 
8. Quere? May not the discharge and certificate of a bankrupt be impeached 
for fraud by one not a party to the proceedings in bankruptcy, according 
to the principles of the common law, without reference to.the provisions of 
the act, and in such case is it not sufficient for the pleadings to state in 
what the fraud consists, without giving the formal notice which the. act 
seems to contemplate. IB.. ...0..ecccdccccacecacctccepesececio’ 849 
9. Semble; A plea which merely alledges that the debt sought to be recovered 
is of a fiduciary character, is bad ; because it states a legal conclusion, in- 
stead of disclosing the facts, that the Court may determine whether the 
debt is founded upon a trust, such as is excepted from the operation of the 
ambsuptact... Tbe ac o.0.0 0.00.0:49.080 95 oo gnccenss dee egsacenbioge ap 849 
10. It is notan available objection on error, that notice of an intention to im- 
peach a bankrupt’s discharge.and certificate, was not given until after the 
commencement of the term of the Court when the cause was triable ; the 
act. of Congress does not prescribe the time when the notice must be given, 
and if too short to allow the necessary preparation to be made for trial, a 
continuance should beasked. Ib.... cst nsne ae eeeenet ear aren 849 
11. Where a defendant in execution sets up His discharge and certificate as a 
bankrupt, by a petition, upon which a supersedeas is awarded, it is competent 
for the plaintiff to impeach the same for any of the causes provided by the 
act-of Congress of 1841, and make up an issue to try the facts.. Jb. 849 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1.. The act of 1828, places promissory notes in respect to the remedy, on the 
same footing with bills of exchange, and declares that they shall all be go- 
verned by the rules of the law merchant, &c.; consequently, where such 
a note is indorsed before its maturity in payment of a pre-existing debt, its 
collection may be enforced by the indorsee against the maker, though the 
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latter may have a defence which implicates its validity, as between him- 

- self and the payee. - Pond, etal. v. Lockwood, efal. v.10 .0..000 0000s 669 
2..Commercial paper, received as an indemnity for existing liabilities, is not 
- transferred in the usual course of trade between merchants, so-as to ex- 
empt it from a latent equity existing between the — parties. An- 


3.. To enable the holder to rely on the rules of the law wssiheialt, on to the 
transfer of negotiable securities, the legal title to the paper must be vest- 
ed in him by an indorsement. Ib... 20.0.2 2008 BENE Te aes 920 
See Assumpsit, 4 p 

\ See Attorneys at’ Law, 3. 
See Chancery, 3, 5, 28. 
See Set Off, 1. 


BOUNDARY. 
See Evidence, 28, 29. 


CARRIERS. 

1. G. was the owncr of a ferry over the Coosa river, which was managed by 
E. for a share of the profits. During high water, when the ferry was im- 
passable, E. was in the habit oftaking the boat, and the hand who assisted 
him at the ferry; and conveying passengers over a creek, which emptied 
intothe river above the ferry, to enable them to cross the river at another 
point. Upon one of these occasions, a wagon with its lading was lost, by 
the negligence of the ferryman. Held, that to show that the ferry over the 
creek was an appendage of the ferry over the river, it was admissible to 
prove the transportation of travellers, by E. across the creek, as well after 
as before, the act which occasioned the loss. Garner v. Green & El- 


CHANCERY. 

1. The powers of a Court of Equity are anthelent to prevent injury to the 
mortgage creditor, as well as 2 pete te the one who has no security. 
Graham 0. Lockhart... ... asd c0 A deans baie delevewiues sb wile ve es¥ aad. 9 

2. citinsieeicate desde of trust snaing inden as a security, for the 
benefit of sureties, and reserving the use of perishable effects, which may 
be consumed in the use, has been made operative by the assent of the ben- 
eficiaries, yet no other creditor is bound by the contract between those par- 
ties. His figtit is to have all the debtor’s estate reduced, at dnce, to its mo- 
ney value, and if the secured creditors choose to become the purchasers, 
and thus continue their relation with the debtor, a Court of Equity is com- 
pétent to let them in to the extent of their debts. [b.......... eerie 9 
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€. borrowed the bills of an unchartered banking company, from one L,as- 
suming to act as its President, and gave his notes for the same amount, paya- 
ble at a future day, with M. as hissurety. The bills received, were the bills 
of the company, and made payable toS. Jones, or béarer, but not assigned. 
The note given was payable ninety days after date, to L. or order. After 
the note became due, C. procured other bills of the company, and went to 
the place where it transacted business, but found nv one there to receive 
payment, or give up the note. The company was composed of L. and 8. 
chiefly, and if of others, they are unknown. L., and 8. bothabsconded from ~ 
the State soon after, and are entirely insolvent. Afterwards, suit was com- 
menced in the name of the administrat$r of L., for the use of one Miller, 
against C. and M., who being unable to succeed in making any defence at 
law, a judgment was recovered. Afterwards an execution upon it was 
levied on the property of M., in common with other executions, and his pro- 
perty sold. A case was made between the several plaintiffs in execution} 
and the sheriff selling the property, to determine the priority of the-execu- 
tions, and such proceedings had, that the administrator of L. recovered a 
judgment for the use of Miller, against the sheriff and his sureties. C. filed 
his bill, setting ott these facts, insisting that the eompany was contrived 
and set on foot to defraud the public—that the death of L. was merely sim- 
ulated, to enable the other parties to carry their fraudulent plans into effect ; 
that the note yet remained the property of the company, and that in equity, 
he was entitled to set off the notes held by him, and to enjoin the collec- 
tion of the judgment against the sheriff, as C. would have to reimburse M. 
if that was paid. The defendants demurred to the bill for want of equity, 
and this demurrer being overruled, admitted all the facts stated to be true, 
if they were well pleaded. Held— 

That suit being in the name of the administrator of L., the notes held by 
C. against the company were not legal off sets, and that on this ground 
there was rélief in equity. 

That the circumstance that the notes were held by C. when the judgment 
was obtained, or suit brought against C. and M. did not take away the equi+ 
ty, as M. was a surety only. ; 


3. That C. being entitled to his relief sgainst the parties to the judgment at 


4. 


5. 


law, it extended also. to defeat the recovery against the sheriff, as without 
this, the relief would be of no-avail. ; 

If the original transaction between C.and the company was illegal, it does 
not defeat C.’s right to set off the other bills afterwards procured by him. 
[Upon the petition for re-hearing.| That although C. might have defeated 
the suit at law, by pleading that L. was yet alive, or by showing that the 
suit was collusive, and that the interest inthe note sued on then belonged 


122 
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to the company, yet his omission to do se, was no bar to relief in equity. 
- The.suit being in the-name of the administrator of L., C. is entitled so to 
. consider it, and it is.no answer to the complainants to say, that by show- 
ing another state of facts he could have had relief at law. Chandler and 
Moore v. Lyon, et-al,..... isis abiotthe Okpaia puinknde ns dechedine ebne® 35 
4. R. being indebted, by an open account, to an incorporated Rail Road 
- Company, the latter-assigned the debt to one S.,to whom theCompany was 
largely indebted, and-by whom suit was brought against R., in the name 
of the Company, and a judgment obtained thereon. Pending the suit 
against him, R.. paid for the Company a large debt, as its surety, which debt 
existed preyious to the assignm@ht, by the Company to S. Held, that as 
the Company was insolvent, at the time of the assignment to S., of the 
debt of R., the latter could set off in equity, the money he had aid for the 
Company, against the judgment. obtained by S. Tuscumbia, Courtland 
and Decatur R. R. Co. et al. v. Rhodes... ... tin pitee Wieads ocecuwstil 206 
5. D. C. & Co. being bound on a certain bill of exchange, for another firm, 
obtained from them, as an indemnity, a bill of exchange for $4,000, to be 
held as:collateral security. The debt,.to secure which it was given, was 
discharged by the acceptor, by payment, some time in April, 1837; not- 
. withstanding which, D. C. & Co. caused the bill for $4,000 to be protest- 
ed for non-payment, on the 14th April, 1837. .On the 12th May, 1837, 
D.C. & Co. made a deed of assignment, of all their effects, to P., as trus- 
tee, for the payment of debts, in which this bill was notincluded. Onthe 
30th May, 1837, D. C. fraudulently put the bill for $4,000 in suit, against 
C. C., who had indorsed it for the accommodation of the drawers, and by 
his neglecting to make defence, a judgment was obtained, in the name of 
D. C. & Co, against him, which he ineffectually attempted afterwards to 
-@njoin in Chancery. Subsequently, B. &. W. creditors of .D. C. & Co., 
obtained an assignment of the judgment from D. C. & Co. P., the trustee 
exhibited his bill, to get the benefit of the judgment, alledging, that it 
passed to him under the assignment. Held, that as D. C. & Co. had no 
title to the bill, upon which the judgment was founded, at the date of the 
deed, none passed to the trustee by the assignment; and, that he could 
not deduce a title under the general clause of the assignment, by a fran- 
dulent act of the assignor. That although the*grantor was estopped from 
setting up a title in himself, by alledging his own fraud, yet, that a Court 
of Chancery would not interfere, and divest the title of another, who did 
not deduce his claim through the fraudulent act of the grantor. Casey, et 
A te Pathe ne .0e vcicts wecpaaaciis o 00 Weis sme te sie te vas ode oily. 238 
6. Where a written agreement contains more or less than the parties intend- 
ed, or is variant from the intent of the parties, by expressing something 
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substantially different, if the mistake is made- out by satisfactory proof, 
equity will reform the contract, so as to make it conformable to the intent 
of the parties. But such extrinsie proof, it seems, is not admissible in the 
absence of fraud, or. some legitimate. predicate on which to rest its admis- 
sion. O'Neil, Michaux & Thomas v.. Teague and Teagué. ...... +. +8 845 
7. Certain slaves were mortgaged by G.to A:, by deed dated in-February, 
1841, to secure two promissory- notes, maturing on the 15th August of the 
same year; these slaves were levied on in March, 1841, by attachments, at 
the suit of P. and others, and a claim interposed pursuant, to the'statute, by 
the mortgagee, to try the right of property ; a trial was accordingly had, 
and the slaves adjudged liable to the payment of G’s debts: afterwards, 

« the mortgagee filed his bill in Equity, alleging that the validity-of the mort- 
gage was not controverted by the plaintiffs in attachment, but was rejected 
by the Courtas evidence, on the trial of the right, ‘at the instance of the 
plaintiffs, on the ground merely, that it did not tend to prove the issue on 
-the part of the claimant; which was, whether G. had such an interest in 
‘the slaves as was subject to the attachments, The plaintiffs in the attach- 
ments and the mortgagor were made defendants-to the bill, which prayed a 
foreclosure of the mortgage, and that the judgment upon the trial of the 
right of property might be injoined, &c.—Held, that the judgment by 
which the slaves were determinedto be liable to the attachments, did not» 
under the facts alledged, impair the equity of the bill-; and that the bill was 
not objectionable for multifariousness. .nsley v. Pearson, et al... «+. 431 
8. When the defendant in a suit at law fails in his defence, because the wit- 
ness relied on to make it appear to the jury, fails to remember the eircum- 
stances which he is called to give in evidence, this affords no ground for 
equitable interposition. Drew v. Hayne.........-06.eceedeteees . 438 
9, A surety in a claim bond, in which the principal is trustee for a feme co- 
vert, has no equitable right to prevent’ the feme covert from removing the 
property, covered by the condition of the bond, out of the. State, previous 
toa forfeiture of the condition. Hughes, et al. v. Garrett, et al. ......483 
10. A Court of Equity has no jurisdiction to injoin a judgment at law, merely 
because the process from that Court has not been served onthe defendant. 

It is necessary further to show, that the party, by the irregularity, has 
been precluded from urging a valid defence. Secor & Brooks, et al. v. Wood_ 


11, An allegation that the mortgagor had failed to pay a promissory note, 
whereby the legal estate had become absolute, is a sufficient allegation 
that the debt was ‘not paid, although there were other parties to, the note. 
Hollinger and Wife a. The Branch Bank of Mobile. ... 0+. +0++ 4000+ 605 

12. Where a creditor has caused a levy to. be made on property, which after 
the levy is claimed by a third person, and then the same property is again . 
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levied on by another creditor, as belonging to the claimant, and after this 
the claimant collusively dismisses his claim ; these circumstances will not 
invest a court of equity with jurisdiction of a suit‘by one creditor against 
the other, to determine which of their debtors has the right of property. 
Query—whether a court of law is not competent to direct. an issue in the 
nature of a claim suit, to determine the question, or to protect its officer by 
~enlarging thetime for hisreturn. Hendricks, et ux v. Chilton, et al....641 
13. Where the primary object of the bill, and that which alone gives juris- 
diction to a eaxrt of equity, is not made out, the complainant is not enti- 
tled to relief upon ‘a ground merely consequential, and which contemplates a 
decree for a demand which may be enforced by action at law. Pond, et 
en ds esas ates ahe COTTE ETT TEE 669 
14. An answer in Chancery, when offered in evidence, is regarded as a de- 
elaration or admission of the party making it, and when the confession of 
the respondent would, with respect to others, be res inter alios, it cannot be 
received. Julian, et al.v. Reynolds, el al... 0... ¢heccecaeeeecses 680 
15. Although administration may be granted in another State upon the estate 
of one who there dies intestate, if slaves belonging to the estate are brought 
to this-State by the administrator, a Court of Chancery may here entertain 

a bill by a distributee to enforce a distribution.................-+-- 680 
16. To a bill for distribution against an administrator, uppointed abroad, who 
brings a portion of the assets into this State, all the distributees should be 
made parties ; but a personal respresentative of a husband of one of the 
distributees, who never reduced his wife’s share into possession, need not 
be joined. Jb........ Si TPR US bs CaNNS S895, oa oe Perit 680 
17. A mortgagee, or cestui que trust, may proceed to foreclose a mortgage, or 
deed of trust, in a Court of Equity, although the deed confers a power of 
sale. Marriott & -Hardesty;et al. v. Givens, ............° °°" .---694 
18. Whena creditor prooures a levy to be made upon personal property con- 
veyed by mortgage or deed of trust, previous tothe law day of the deed, 
‘the mortgagee, or cesfwi que trust, may file a bill to ascertain and separate 
his interest: and that which remains in the debtor, in consequence of the 
stipulation that he shall remain in possession until the breach ofthe coridi- . 
tion of pryment. Ib....... GeeFahatGcvetvsatertcbdquccebeners 694 
19. When personal property is improperly levied on, the party claiming it 
eannot enjoin the creditor from proceeding at law, on the ground that an- 
other person has interposed a claim to it by mistake. The true owner has 
an adequate remedy at law, by ‘suit, or by interposing a claim under*the 
a TIA et SEE PES. OTTERBEIN TAR 694 
20. When personal property, conveyed by a trust deed, is levied on by credi- 
tors of the grantor, and claimed by the trustee under the statute, his cestui 
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que trust is not entitled in equity to restrain the creditors from-proceeding 
in the claim suits, upon the ground that-he desires aforeclosure. Jb.. .694 
21, When real estate is conveyed by a trust deed, to secure the cestui’ que 
trust, he may proceed in equity to-foreclose the trust, and other creditors 
who have levied their executions on the trust estate, are entitled to redeem 
and therefore are proper parties, defendants to the bill of foreclosure,— 
Query, as tothe proper course ifthey contest the validity of the deed as 
fraudulent, and.assert the right to determine this question in a Court of 
Bay: RR. ivremci cpa ce dg cece tes A SECT SSRs ce ws Heed 695 
22. It is not sufficient to give a Court of Chancery jurisdiction, that an account 
exists between the parties, or that a fraud has-been practised. There 
must be a discovery wanted to disclose the fraud, or in aid of the account, 
or the accounts must be so Complicated, as to require the aid of a Court of 
Chancery to adjust them. Knotisv. Tarver..........00ccceseeeees 743 
23. A party bearing the same name with one of several defendantsjn a judg- 
ment may resist the levy on, and sale of his propgrty under-a fiert_facias by 
suit in equity, upon the allegation that he is not: a party to the note on 
which the action-was founded, and that he was not served with process. 
Givens, et al. v. Tidmore.. ... 225. cecccctsccebecyocccces oie dws S 745 
24. An answer which negatives a positive allegation, oy way of opinion and 
belief may be overbalanced by proof less stringent and conclusive, than if 
the defendant’s denial had been made upon his own knowledge. Jb. 746 
25. Where, by a bill to enjoin a judgment recovered on a promissory note, 
the record of the proceedings at law, and-the note, are all made evidence, 
proof in respect to the non-execution of the note should not be excluded 
because the note is not produced. Ib. ........ccececeedicedecees 746 
26. A defendant against whom a judgment has been rendered, may have reliet 
in chancery, upon the allegation that the writ, though returned-executed, 
by the sheriff, had never beén served upon him. Crafts v. Dexter. . . :767 
27: It’is not sufficient to alledge that he had no notice of the suit; he must 
also show that the judgment is unjust, and that he hada defence to theac- 
tion. B........ceeeees. Ree KSoendceidedghte dO’ oo cess ei eet 767 
28. Where an endorser of a bill of exchange seeks to enjoin a judgment, on 
the ground that he had not been served with process, it is not a sufficient 
allegation, that he had never received notice of the dishonor of the bill, he 
must alledge that notice was not given. This averment ‘must be made, 
though the burden of proof would lay onthe other side. Ib...:....+ 767 
29, The failure of the defendant to answer an allegation, not charged to be 
within his knowledge, and-which cannot be so intended, will not be con- 
strued into an admission of its truth; if, insuch case, the answer is defec- 
tive, the complainant should except, and pray the Court to require one more 
complete. The Bank of Mobile v. The P.& M. Bank. of Mobile... ... 772 
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30. Where the payee ofa note deposits it in the hands. of an agent to be ¢ol- 
lected, whe causes:a suit to be instituted thereom in the payee’s namie, for 
his own use, and upor a judgment being obtained, refuses to yield the con- 
trol thereof, but insists upon collecting and appropriating the proceeds: to 
himself, a Court of Equity may enjoin the agent from all further interfer- 
ence, and the defendants in the judgment from paying the same, until the 
matters shall be there heard and adjudicated. Dunn v. Dunn....... 784 

31. The complainant alledges that he placed a note in the hands of the de- 
fendant to collect, on which the latter. recovered a judgment for his own 
use, and insisted on appropriating the proceeds} the defendant, in his an- 
ser, insisted that the note was placed im his hands to collect, and pay him 
self what the complainant then owed him, and for subsequent advances: 
Held, that so far as the answer seeks to charge the complainant, it is ir- 
responsive to the bill, and the onus of sustaining itrests upon the defend- 
Gal, By dO 666 ois Vries Se ve eR S tic AWE ENS Ae aes Bs,0 000 53 0 784 

32. The assignment of amgccount by the party to whom it purports to be due, 
and testimony that he (having since died) kept correct accounts, does not suf- 
. ficiently establish its justness to authorize the assignee to set it off toa suit 
in equity against him, brought by the person charged with it. Jb.....784 

33. Where a bills for discovery and relief, ifthe answer, instead of furnish- 
ing a discovery, is a denial.of the matter alledged, .it is competent for the 
complainant to make out his case by proof. 1b... ......+++--.0000 784 

34. Where land is sold by order of the Orphans’ Court, to make more equal 
distribution among the heirs, and security is not required to be taken for 
the purchase money, the heirs have an equitable lien upon the land for the 
purchase money, which may be enforced either against the. original pur- 
chaser, or against a purchaser from him, with notice of the facts. Strange 
Rice TBI ss swt w0e a 6 sik's 669 ote 69.0 owe nnn Ose cane ocice sleds 816 

35. When it appears-by the siguians of the bill, that the complainant is 
seeking relief against the defendant, in another bill, for the same cause of 
action, the bill will.be dismissed, whether such. previous suit is, or is not 
then pending. T'urnipseed v. Crook, Adm’r, et al. ..+...++00++ 2. «897 

36. Where the holder of a note agrees to transfer a judgment obtained by 
him against the maker, if the indorser will confess a judgment for the sum 
for which he was liable, his subsequent refusal to transfer, is no ground to 
file a bill to compel him to do so, in the absence of the allegation by the 
indorser, that he has paid the. judgment so confessed ; as the payment of the 
money, and not the form of confession, is the essence of the contract. Cal- 
Serres: Fatale. 5 vibe a dae 04 owe susie s consis Site ocuiats onelr and moss 903 

37. A bill which states the cause of action in the alternative, is insufficient, if 
one of the alternatives shows that he has no right to a recovery,as the bill 
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- niust be construed most strongly against the pleader ; but if the objection 
is not ‘takén in’ the Court below, it cannot be raised for the first time in this 
Court. Andrews & Brothers v. McCoy... .........cccecsccscecees 920 

38. The equity which attaches upon the assignment of a chose in action, is one 
which inheres in, or grows out of the subject matter of the contract. As 
when there was a warranty against incumbrances, upon asale of land, an 
inchoate, or latent equity, would attach to the notes executed for-the pur- 
chase money, and would be enforced against an assignee’ of the vendor, 
when the equity became perfect, by a breach of the warranty, and the in- 
i ey A SEs Pe ee eee ats re 920 

39. A vendor of land, took several negotiable notes'’for the payment of the pur- 
chase money, one of which was negotiated in the usual course of trade, 
the others were not. Held, that although the holder of the note so nego- 
tiated, was not subject to an equity existing against the vendor, such equi- 
ty could be enforced against the holders of the other notes, and that the 
vendor could not be required to apportion the loss. IB...........44: 921 
See Contribution, 1, 2. 

See Deeds of Trust, 9. 

See Guardian and Ward, 8. 

See Intendments and Legal P., 8. 
See Mortgagor and Mortgagee, 1, 3. 
See Practice in Chancery, 1, 12. 
See Warranty, 1. 


CLERK AND REGISTER OF COURT. 


1. The clerk of a Court is not authorized, without the consent of the plaintiff, 
to receive before judgment, the amount for which the sureties of the defend- 
ant are liable, and thus discharge them. - Windham, et al v. Coats, use, &c. 
99.0.0 0.096004000000.0,6000,040060/0500 600,800:6:5,09.0,0 6.0.00350.08 06985 285 

2,..Where a party offers a witness who will be liable over, if he is unsuccess- 
ful, he cannot divest-the witnesses interest, and make him competent, by 
depositing with the clerk a sum of money equal to what would be the 
amount of the recovery against him. The common law or statute, neither 
confer upon the clerk of a Court, virtule officti, the authority to receive mo- 
ney which may be recovered upon a suit afterwards to be brought; and 
such payment camnot be pleaded in barof an action. Ball v. The Bank of 
the State of Alabama... ...0eececcccceccccceeeeceeeeeseseeeens - 590 


CONFLICT OF LAWS. 


1. The laws and customs of the Choctaws were not abrogated, so faras mem- 
bers of the tribe were affected, by the extension of the jurisdiction of the 








976 INDEX. 





CONFLICT OF LAWS—continvep. 
State over the.country occupied by them, It is only by positive enact- 
ments, even in the case of conquered or subdued nations, that their laws 
are changed by the conqueror, but: there is no merger, until ene tribe or 
nation is swallowed up, or lost in another, -by the efflux of time. Wall v, 





2, When, by the laws of an Indian tribe, the husband takes no part of his 
wife’s property, it is a necessary consequence, that the wife retains the ca- 
pacity to contract, and it is likely, means were provided by their laws for 
the enforcement. But if such was the cass, it .is ndt perceived how the 
wife could, in our Courtsof law, be sued alone, se long as the marriage 
continued, as the case presented wauld be that of a wife with a separate 
estate. [h...,.eeeeceaececreces eneesedteberctacenecanes reece AB 

3. An intention to change the domicil, without an actual removal, oh the 
intention of remaining, does tict cause a loss of the domicil. T'he State y. 
I on ke taponaies OF ict ARE EO a ends ate YD 159 

4. Where one, resident in Georgia, came to this State, for the purpose of 
settling here, and leased land and purchased materials for the, erection of 
a foundry, and returned to Georgia for his family, and after some detention 
returned with his family, arid has ever since resided in, this State—Held, 
that he did not lose his domicil in Georgia, or acquire one in this State, 
until his actual removal to this State, with the intention of remaining. Jb. 
onanegeonseeeoess Sevieevesudnsegebeatncsssaneonsechersigvsasllt 


CONSIDERATION. 


1. Inadequacy of price, tpon the sale of property, is a badge of fraud, where 
the vendor was greatly indebted ; though in itself it may not be sufficient 
to avoid the sale, unless the disparity between the true value and the priee 
paid, or agreed to be paid, was so great as to strike the: understanding 
with the conviction that the transaction was not bona fide. Borland v. 
PGG0. 60's 0 00070 ose veers cetoveiee's sere ee wes sett teeet eee eeeeeees 106 

2.. Where the defendants remitted a bill, indorsed by them, to a correspon- 
dent house, to whom they were then indebted, with instructions to credit 
them in account, and that house procured the bill to be discounted, and 
credited the rémitters with the proceeds, and-advised them of the facts; 
these circumstances constitute a sufficient consideration for. the indorse- 
ment, to enable the correspondent house to maintain an action on the bill, 
when subsequently paid by them as indorsers, against the remitters.— 

~ Sheffield & Co, v. Parmelee. .....0..ccceccevccceccscceccceuscces 889 


CONSTABLE AND SURETY. 


1. An action may be maintained upon the official bond of a constable against 
the principal and his sereties, without first establishing the default and 
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liability of the former, it a separate suit. Bagby, Governor, &c. v. Chan- 
SF RP cals <Hie:s-ctrnheosns-tnninyoanennahedaoel 230 
2. The bond of a céentalie, though payable to the Governor eo nomine and 
his successors in office, is, in legal effect, an obligation tothe Governor, as 
the chief executive officer; and may be sued and declared on, without no- 
ticing the obligee’s name. Or, if the suit be brought in the name of the 
nominal obligee, (describing him officially,) who was superseded in office 
before its commencement, it will be regarded as an action by the Governor, 
and the name of the individual will be treated as surplusage.. Ib.....230 


CONSTITUTIONAL LAW. 


1, There is no inhibition in the bankrupt act of 1841, or in the relation which 
the State and Federal Governments bear to each other, or in the grants or 
testraints of power conferred upon them respectively, which deny to the 
State Courts the right to entertain an inquiry into the validity of a dis- 
charge and certificate upon an allegation duly interposed, that the bank- 
rupt did not'render a full and complete inventory of his “property, rights 
of property, and rights and credits,” but frauduleritly — the same. 
Mabry, Giller & Walker v. Herndon... .......0ccccvcesecceceeccece 848 

. The 11th section of the 8th chapter’of the Penal Code which authorizes a 
nolle prosequi to be entered and another indictment to be preferred, 
where, in the progress of a criminal trial, there shall appear such a vari- 
ance between the proof adduced and the indictment, as will require the 
acquittal of the accused, unless he willassent to an amendment, is not un» 
constitutional. The State v. Kreps. ......+.eeeseeceeccnnceeeees 951 


CONSTRUCTION. 


1, The receipt being signed by a firm, andgthe question being, whether all 
the members were bound, or only the one signing it, inthe absence of all 
explanatory evidence, the Court should give it the construction which will 
operate most strongly against those purporting to be bound byit. Hogan 
& Oo. v. Reynolds. ...2.cccccccccsccses cocccsceccccccvaces .---60 

2. Where the words of a bond were not sufficiently explicit, or if literally 
construed, their meaning would be nonsense, it must be construed in refer 
ence to the intention of the p@rties. In doing this, it is allowable'to depart 
from the letter of the condition, to reject insensible words and to supply 
obvious omissions. W hitsettv. Womack, use, §c......25eceeeeeeces 467 


See Contract, 1. 
See Evidence, 46. 
See Vendor and Vendce, 10. 
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CONTRACT. 


1. Semble; where different instruments in writing are made at the same time 
-between the same parties, and relating to the same subject matter, they 
constitute but one agreement, and the Court will presume such priority in 
their execution, as will best effect the intent of the parties. Whitehurst, 
I US WS cocci h cq resccebegeccbdcdeaddactesagocsecae 375 

2. It being proved that the note was given for acotton gin, which the defend- 
ant had the privilege of trying and returning if it was not good—held, that 
this was a condition for the benefit of the defendant, which he must take 

advantage of'by plea, and that the note might be declared on, as an abso- 
lute promise to pay onthe Ist January, 1842, without noticing the condi- 


tion. Lockhard v. Avery & Speed, use, &¢. 1.22.00 eeee cece ececeuee 502 


3. If a Bank, which is advancing upon cotton, to be shipped through its agents 
to distant points, in order to place itself in funds there, stipulates with a 
“shipper to pay him two per cent. for exchange upon the nett proceeds of sales 
at a designated place, the fluctuation in the price of exchange between 
the time when the contract was entered into and the cotton sold, can have 
no effect upon the rights and liability of either party. Ball v. The Bank 
A the State of Alabama, ...20cccecccvccccccccctcsccecctdcesces 590 
4. The defendant, by promise in writing, undertook to pay the plaintiff a de- 
finite sum of money on a certain day in shucks; shortly after the maturity 
of the note, the plaintiff demanded the shucks at the defendant’s residence, 
the latter had about one load ready, which he offered to deliver, remarking 
to the plaintiffthat he might haul them off, and the residue should be strip- 
ped from the corn as fast as he could take them away; it was shown that 
the defendant had more shucks on his corn than were sufficient to pay the 
note, and that the plaintiff insisted on having all delivered at one time, at 
a point designated by him, w&hin a few few feet of the defendant’s corn 
cribs, and within forty or fifty yards ofhouses containing a large quantity of 
cotton seed and fodder; upon being asked by the defendant why he wished 
the shucks delivered at that place, the plaintiff remarked, to burn, sell, or 
do whatever he thought proper with them: Held, that the readiness of the 
defendant to perform his contract, and the offer to deliver the shucks when- 
ever the plaintiff would remove them, was a good defence to an action 
brought for a breach of the undertaking contained in the writing. rm- 


5. T. undertook to proceed to Washington City, “and to do all in his 
power to prevent the confirmation of Eslava’s claim, or to obtain the 
passage of some act, or else have it inserted in the confirmation of Eslava, 
in such manner that the land office department may issue patents to said 
G. & H. for the land embraced within said claim, and for which they have 
the government title’—Held, that it was not unlawful to solicit Congress 
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in behalf of private land claimants, as the acts of Congress on this subject, 
though laws in form, were in effect judicial decisions—That the under- 
taking “ to do all in his power,” did not on its face import the usé of un- 
lawful, or improper means, and that the contract was not void as being 
against public policy—Whether such a contract, to solicit the passage of 
a public law, would be valid, Quere. Hunt v. Test........+.++0+: 713 


LF. agreed with H. for a reward, dependent upon his success, to attend ~ 


at Washington city, and do certain things, in reference to a controversy 
about a private land claim depending before Congress, between H. & E., 
T.. attended two sessions of Congress, when the matter was compromised 
between E, & H.—Held, that if T. was not privy tothe compromise, he 
could not be required to prove that he could have performed his undertak- 
ing, as that had been rendered impossible, by the act of H. IfT. assent- 
ed to the compromise, and did not abandon his claim for services render- 
ed, the law would imply a promise from H., to pay the value of the servi- 
ces, to be admeasured by the contract, but could not exceed the amount he 
a GENES Taw. TA noc ccc cccccpccciccceccccccancecogecnes 713 


7. Anagreement to receive the services of a negro, for the board of an indi- 


vidual, is not cancelled by the slave becoming sick before the time ex- 
pires. SMlerander v. Mlerande?.. ....0cccccccccccccccccceccveccen 796 


. Although the issuance of bills of a less denomination than three dollars 


was prohibited, at the time when a contract for the loan of the bills of an 
unchartered association was made, yet the mere fact that bills for less 
than three dollars were received, does not avoid the contract. MeGehee 
We POW. .cccvccccccccccecvccccccccccccccccscceseccescceseses 828 
See Assumpsit, 2, 4. 

See Chancery, 36. 

See Damages, 2. 


See Vendor and Vendee, 9. 


CONTRIBUTION. 
1. D. sold sundry tracts of land to L. on a credit; L. sold one of them to B., 


and another to M: D. agreed with B. to release the tract purchased by him 
upon the payment of a certainsum of money; but at the time of this agree- 
ment D. was not informed that M. was a sub-purchaser of L; D. obtained 
a decree for the sale of the lands, to satisfy his equitable lien, and assign- 
ed the decree to K: Held, that the land claimed by M. was not exempted 
from the operation of the decree by the arrangement which D. made with 
B., nor could it be released by the payment of asum corresponding with 
what was paid by B., considering the relative value of the two tracts.— 
Kirksey, et al. v. Mitchell:.....cccccssccccscccccccccscccccesdece 402 
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2. Neither the purchaser of lands, nor his assignee, can. be charged with 
rents received upon a bill to enforce the equitable lier of the vendor ; and 
if the assignee of the vendee becomes the assignee of the decree recovered 
by the vendor, a sub-purchaser of part of the land from the vendee cannot 

- relieve it from the decree, by compelling the assignee to appropriate the 
amount received by him for rent, to the satisfaction of the decree, pro 


3. The doctrine of contribution does not apply as between accommodation 
indorsers ; consequently, in the absence of an express or jmplied agree- 
ment changing the liability of indorsers inter se, they are bound to pay 
in the order in which their names appear on the paper. , Spence v. Bar- 


TM tans crscarcccdcgescesoucecesonscconencsicn’s ca memeees.ce 581 


CONVERSION. 


1. Anadministrator with an interest may purchase at a sale made of the in- 
testate’s estate, and if he uses the assets of the estate in making such pur- 
chase, the distributees may elect to consider the appropriation a conver- 
sion, or may treat the administrator as a trustee; this being the law, he 
cannot make a gift of the property so as to defeat the trust. Julian, et al. v. 


- Reynolds, ef al. 2.2.2 ceevecccccceccccnccccsccccccccnccceveess 680 
See Executors and Administrators, 4. 


See Partners and. Partnership, 3 


CORPORATIONS. 


1. A recovery may be had upon the common counts, for an instalment due 
upon a call of an incorporated company. Gayle v. Cahawba and Marion 
EN 640 had cet GC Gwtbbinds Pease eansqnedseeeeseneeved 587 


See Bank, 2, 3: 
See Criminal Cases, 11. 


COSTS. 


1, When an issue is made up to ascertain the amount each of several distri+ 
butees have received from the estate, she costs of the proceeding is a joint 
charge upon the estate, and cannot be taxed against those who are most 
active in making objections. T'he Distributees of Mitchell v. Mitchell, ad- 
WIIG 050.0 ois « 5:0'0.0,0.06.55 0 ood cr eratcosodiccedoccacvewesisic 415 

2. The statutes of this State authorizing Courts to tax prosecutors with costs 
whenever the prosecution is frivolous or malicious, extends only to misde- 

_ meanors, and does not warrant such a taxation ina prosecution for grand 
«TOPO FO IN Soci hc cc ciecdinedchsovasducyegbed 664 
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3. When. costs are directed to be paid out of the estate, if the litigation is 
unnecessarily protracted, for the purpose cf vexuiion, the Court will apply 
the proper corrective, by taxing the party so acting, with tie costs. Alex- 

ee sbesecds oceeedOe 

See Garnishment and Garnishee, 5. 


See Summary Proceedings, 2. 


COURT, CHARGE OF. 


1, Whether the admission of facts, in a written proposition to compromise, be 
admissible evidence, or not, it is not error to charge the jury, that if the 
paper was written with the view to a compromise, and the promises con- 
tained in it were made for that purpose, the defendant was not bound by 
them. Such a charge does not deny effect to the facts. Courtland v. Tarl~ 
Gg” ig IC apanter  a PORE Bi Passe pins »0<eB08 

2. A promise to pay a sum of money in Alabama bank or branch notes, is a 
promise to pay in notes of the Bank of the State of Alabama or its branch- 
es, and it is proper for a Court to charge a jury that such is the proper 
constructién, without evidence of the meaning of the terms used. Wilson 


3. Semble: Where an error in a charge to a jnry is such as could not preju- 
dice the party excepting, it furnishes no cause for the reversal of the judg- 
ment, Randolph o, Carllot.. «oo o6ocsccccrecccccgcesecacsseenes 607 
4. Where the Court having charged the jury, upon the law as applicable to, 
the evidence adduced, at the request of the defendant’s counsel, and upon 
an inquiry by the jury, remarked, that the plaintiff would not lose his right 
to recover in another action, though their verdict might be for the defend- 
ant ; the remark of the Court, whether in conformity to law or not, furnish- 
es no ground for the reversal of the judgment. It could not have misled 
the jury, and they doubtless sought the information merely to reconcile 
their consciences to the performance of an imperative legal duty. .4rm- 
strong v. Tait. ....0.ceeecsccceceecccccees pret, ae ye sew hae 
5. A charge to the jury must be considered in reference to the facts in the 
cause, and if thus applied it is correct, the judgment will not be reversed, 
though as a universal proposition it may be erroneous. McBride and Wife, 
Bak. 0. Thomgadtea. 02 0000s cvcvesecieceedccccvecesedeges aoe 650 
6. Where, giving full credit to all the plaintiff’s proof, it fails to make out 
such a case as entitles him to recover, a charge to the jury. which is erro- 
‘neous, as the assertion of a legal proposition, furnishes no ground for the 
reversal of a judgmentagainst him. Smith v. Houston. .....+++++++ 737 
7. When the defendant borrowed bills from an unchartered associatfon, 

. which he endeavored to show originated in a conspiracy to cheat the pub- 
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lic by getting its bills in circulation without the means or the intention to 
redeem them, his request for the Court to instruct the jury, that if he was a 
pyrty to the conspiracy, by engaging to aid in the circulation of the bills, 
this would avoid the contract under which the bills were borrowed, will -be 
considered as merely abstract, and therefore properly refused, when there 
is no evidence before the jury to connect him with the conspiracy. Me- 
Gehee v. Powell. .....00see00 besdeet ei caccedecossscetsdedves 828 

8. When the charge of the Court assumes that the transfer of a note is bona 
fide for a full consideration, and the evidence is such as to’ lead to this 
conclusion, if believed by the jury, it is no error. Sheffield & Co. v. Par- 


9. Quere? Whether, ina controversy in respect to the location and title to 
lands, under the instruction of the Court, the jury by their verdict affirmed 
that the premises of which the defendant was in possession, was not em- 
braced within the defendant’s lines, the judgment should be reversed, 
where the Court, upon some other point in respect to th® title, may have 
charged the jury incorrectly. Doe, ex dem. Pollard’s heirs v. Greit.. . .931 


ip 


COURT, SUPREME. p 


1. It is improper to send the original papers to this Court, and if sent, will 
not be looked to, to settle any disputed question. Hobson v. Kissam & 
SE 85.55 6.660446 443 sakes Dee eRERE ENED ECS Maa biwes nebKe Heee 357 

2. It is competent for this Court, under the constitutional provision, which 

* gives it “a general superintendance and control of inferior jurisdictions,” 
to award a writ of habeas corpus upon the refusal of a Judge of the Circuit 
Court, or Chancellor sitting in vacation, or in term time, and to hear and 
decide upon the application for the. prisoner’s release, or adopt such course 
of proceeding as would make its control complete. Chaney, ex parte. 424 

3. A cause is not before the Supreme Court, so as to atithorize that Court to 
make an order in respect to it, until the term when the writ of error is re- 
turnable. Renfro, by her next friend, Ex parte..........++0+2000008 490 

4, The Supreme Court cannot set aside a supersedeas which has been issued 
upon the suing out a writ of error and executing a bond, on the ground of 
defects inthe bond; in such case the appropriate remedy should be sought 
Sp Gir Seeeenty Ce Ta so iic cc cccc cca ccctcccccccccccscttes 490 

5. After a judgment upon irregular proceedings is reversed, the whole re- 
cord may be corrected by the judgment ofthe appellate Court. Sankey’s 
Ex’rs-v. Sankey’s Distributees, .......... eee epeccccdooebessos pen 602 


COURT, CIRCUIT. 


1° The Circuit Court has no original jurisdiction of a summary proceeding, 
by motion, against a constable for failing to return an° execution. The 
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statute only authorizes the motion to be made before’ the justice of the 
peace issuing the execution. Evans, use, &¢. v., Stevens, et al....... -517 


COURT, COUNTY,.COMMISSIONERS OF, &c. 


1, The Judge of the County Court has no power to adjudicate upon the tax 
list, and ascertain the amount of insofvencies for which the tax collector 
is entitled to a credit, except at the time provided by law, viz: the second 
Monday in September of the current year, or at the succeeding County 
Court, if the special Court is not held. Treasurer of Mobile v. Huggins. 440 

2, Upon the failure of the County Judge to act, the power conferred upon 
the Comptroller to make the allowance, may be exercised by the Commis- 
sioners’ Court, upon the county tax collected during the period, when 


pate thadtion wae sholiahed 2M... cccccccscccscosecapeccesaue 440 » 
3. ‘The County Court has no jurisdiction of an action of trespass quare clau- 
sum fregit. - Elliott v. Hall...2..secscccscccscccccccsccscccccese 508 


CRIMINAL CASES AND PROCEEDINGS IN. 


1, Wherever a person charged with a criminal offence, is put upon his trial, 
he is, by operation of law committed to the custody of the sheriff, without 
either a general or.special order for that purpose. Hodges v. The State 55 

2. The act of 1812 merely furnishes a remedy, by which a fine assessed 
against a party committed to custody, may be recovered of the sheriff, &c. 
or their sureti¢s in case of escape; but in-addition to this proceeding, the 
party guilty of a breach of officiel duty, might be indicted, if the facts of @ 
the case were such as constituted an offence at common law: consequent- 
ly, the provisions of the Penal Code, which provide for the punishment of 
escapes, are merely substitutes for the common law, and do not abrogate 
td 8 a err rrrro rrr irre dccodecovscesccsewevees 55 

3. Notwithstancing the enumerated causes of challenge in the Penal Cude, 
the Court may, in its discretion reject such as are unfit or improper per- 

sons, to sit upon the jury, and may excuse those from serving who, for 
reasons personal to themselves, ought to be exempt from serving on the 
jury. So, also, the Court may reject any juror who admits himself open 
to any of the enumerated challenges for cause, without putting him upon 


the prisoner. T'he State v. Marshall, a slave... ...++++++se00e+0++++302 
4, The owner of a slave is a competent witness for the State, upon a trial of 
the slave for acapital offence. Ib.........ceceecceecesceeeeceecs 302 


5. Itis competent to prove, on the trial ofa colored person for a capital of- 

fence, charged in the indictment as a slave, that he admitted himself to be 
aslave. But where the proof was, that the prisoner had brought to the 
witness a bill of sale of himself to one E, transferred to the witness by E, 
which was objected to because the bill of sale was not produced——Held, 
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that although this might be considered as an admission by the prisoner, of 
his status, and that it was not therefore necessary to‘produce the instrument 
by which it was evidenced, yet, as the jury may have been misled, and pro- 
bably acted on the belief that the bill of sale was proof, that the prisoner 
was, or had been the slave of E, in favorem vile, it was proper there should 
be anew frial. Ib... .....eeccwcccc cl Leeebesesakeoonenannnsen 302 . 
6. When a white person is indicted for an assault, with intent to kill and mur- 
der, and the jury by their verdict, find him guilty of an “ assault with intent 
to kill,” the legal effect_of the verdict is, that the party is guilty of an as- 
sault, or assault and battery, as the case may be. The State v. Burns, 313 
7. The words inveigle, entice, steal and carry away, in the Penal Code, (Clay’s 
Dig. 419, § 18,) denote offences of precisely the same grade, and may be 
® included in the same count of the indictment; and upon proving either, the 
State is entitled to a conviction. Mooney v. The State..........+4+. 328 
8. The offence of inveigling, or enticing away a slave, is consummated when 
the slave, by promises er persuasion, is induced to quit his master’s service, 
with the intent to escape from bondage asa slave, whether the person so 
operating on the mind and will of the slave, is, or is not present when the 
determination to escape is manifested, by the act of leaving the master’s 
service, or whether,he is, or is not sufficiently near to aid in the escape, if 
pettensy. - Mb.. Ccccccccetcccnceccvcccsssccceccceresccseese 328 
9. The 40th section of the 8th deutee of the Penal Code, which declares, 
- that no person charged with an offence capitally punished, shall, as a mat- 
ter-of right, be admitted to bail when he is hot tried at the term of the 
Court at which he was first triable, if the failure to try proceeded from the 
non-atterdance of the State’s witnesses, “ where an affidavit is made, satis- 
factorily accounting for their absence,” does not make it imperative upon 
this, or any other Court, to admit the accused to bail, because such an af- 
fidavit was not made and acted on by the Court in which the indictment is 
pending: but it is competent for the Judge or Court which directs the pri- 
soner to be brought up on habeas corpus, to allow the affidavit to be made. 
» Chaney, Ex parte, ....cccccsccccccccecccccecccccesccceccceces 424 
10. It is allowable for a Judge of the Circuit Court or Chancellor, in vacation 
to award.a writ of habeas corpus, in a capital case, though the accused was 
by order made in term time, committed to jail. Ib...,......+++.+4- 425 
11. The corporate authorities of Mobile are invested with power to enact an 
ordinance to require the keepers of coffee-houses, taverns, &c. within the 
city, where wine, &c., are sold by the retail, to obtain a license from the 
mayor for that purpose; and to impose a fine of fifty dollars for retailing, 
without first obtaining such license. _ It is no defence toa proceeding in- 
stituted for the recovery of the fine imposed by the ordinance, that the of: 
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fender‘is liable to an indictment at the: instance of the State... Zhe Mayor 
Seof Mobile 02 Rouse, .. vos. ieecetssc desc de csaestessnyeices oeeOlo 
12. The statutes of this State authorizing Courts to tax prosecutors with costs 
whenever the prosecution is frivolous or malicious, entends only to misde- 
meanors, and does not warrant such a.taxation in a prosecution for grand 
larceny. Twuelév. The State. 0.5. .2000eeeceees Bein ac ew ache cae . 664 
13. Where an indictment charges a larceny of a bank note and dther articles, 
and there isa variance between the indictment and the proof in-respect to 
the bank note only ; the Court cannot, under the 11th section of the 8th 
chapter of the Penal Code, permit @ nolle prosequi to be. entered, that an- 
other indictment may be preferred, because the accused will not consent 
to an ainendment of the indictment so as correctly to describe the bank 
note, The Slate v. Kreps.c.cciciccscecseeccsecs 4 <3 kttle gis 0 QD 
Constitutional Law, 2: 
See Court Supreme, 2. 


DAMAGES. 


1, A purchaser at sheriff’s sale, who refusesto comply withthe conrract of 
purchase, is liable to an action by the sheriff, and the right to recover the 
full price cannot be contréverted, if the sheriff, at*the time of the trial, has 
the ability to deliver the thing purchased, or if that has been placed at the 
disposal of the purchaser bya tender. The loss actually sustained by the 
seller, is, in general, the true measure of damages when the purchaser re- 
fuses to go on with the sale. Lambin v. Crawford. .....6.0.. 00005 153 

2. When one contracts to perfornr work for another, at a stipulated price, and 

is prevented by him from entering upon the performance, the measure of 

damages is the differonce between the cost of performing the work by the 
party agreeing to doit, and the price agreed to be paid for it; in other words, 
the profits the party would have made. George v. Cahaiwba and Marion 

Réslt Read Coy iiss. oi iies Seco ba sc lets ete vo ga wut witiee ve. 04 

In an action against a sheriff for failing to levy an attachment upon.asuf- 

ficiency of property to satisfy the judgment rendered thereon, the measure 

of damages is the injury sustained by the sheriff’s failure to make the pro- 
per levy. The value of the property levied on in such case,’ shouldbe 
equal to the amount of the debt sought'to be recovered, making a proper 
allowance for depreciation in price, the effect ofa foreed sale, as also costs 
and other incidental charges: and evidence 6f the sum at which the pro- 
perty was sold under the execution, should perhaps -be consideued more 
satisfactory as to its valuethan the opinions of witnesses.. Griffin v. Gan- 

Fe en oe ee ee eer Oe er er ok 625 

See Sales. 2. 3. 
124 
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DEBTOR AND CREDITOR. 


1, So tar as the particular creditor is concerned, the debtor, with his assent 
may stipulate that the effects conveyed may be continued, in trade or 
* planting, for a definite or mdefinite period, but such a stipulation cannot 
-- prevent any other creditor from his right to sell the resulting trust of the 
» debtor, in satisfaction of his execution. Graham v. Lockhart.......... 9 
22 Quere? Whether a debter, by the mortgage of his perishable personal es- 
tate, for the security of one creditor, ‘can prevent others from reducing that 
estate to money, and thus to determine the risk there always is, of its des- 
truction or deterioration in value.* Ib. ..0.... ccc eeeeeesceeueeeees 9 
3. The powers of a Court of Equity are sufficient to prevent injury to the 
he iek creditor, as well as — to the one who has no security. 
Tveecss Woe db cbabve'e s Abe die cectee eee cbcccvetoyebetpeccsice 9 
4. ae that a deed of out conveying property as a security, for the 
benefit of sureties, and reserving the use of perishable effects, which may 
be consumed in the use, has been made operative by the assent of the’ben- 
eficiaries, yet no other creditor is bound by the contract between those par- 
ties. His right-is to have all the debtor’s estate reduced, at once, to its nio- 
- ney value, and if the sequred creditors choose to become the purchasers, 
. ,and thus continue their relation with the debtor, a Court of Equity is com- 
petent to let them in to the extent of their debts. Eel sendias cuss S52. 9 
5: Where there is a fraudulent sale, the parties may rescind it, and make an- 
other contract in goad faith, before liens attach upon the property as the 
vendor's; but where a sale is void, ab initio, for fraud inferrable from inad- 
equacy of consideration, or other cause, it cannot acquire validity against 
the creditors of the vendor, although the vendee may pay a sum beyond the 
amount of the purchase money stipulated. Borland v. Mayo. ....... 106 
_ 6. If mala fides is not attributable to the vendee, but he has acted with fair- 
ness, his purchase cannot be pronounced void, at the instance of the vendor’s 
ereditors, merely because its tendency was to defeat or delay them, Jb. 106 
7%. B. was indebted to S. (his father-in-law,) or S, was bound to advance mo- 
ney for him, B. sold to L. a house and lot, and took his note payable to S 
for the purchase money; B. had been a partner of F. ina mercantile es- 
tablishment. Upon the dissolution of their partnership, the firm were in- 
debted-to B. more than $1,000, which he was to retain, and appropriate the 
residue of the effects.'to the payment of the joint debts; some of the de- 
mands due B, and F. were placed by-the former in the hands of S. as a jus- 
tice of the peace, to collect, who acknowledged their receipt from, or his 
accountability to.S: Held, that the inducement for taking the note and re- 
ceipt in 8.’s name, was Sufficientto free the transaction from the imputa- 
tion ef fraud ; that a debtor may prefer one creditor to another, and the rela- 
tionship between B. and S. could not prevent the latter from securing him- 
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self. further, that by making the note payable to 8.,; L. admitted that he 
was entitled to the money, and cannot be heard to alledge the reverse. 


8. Whenaslave is levied on at the suit of three creditors, and ig, claimed by 
a stranger, who executes a claim bond to the junior execution only, and 
that creditor alone contests the title with the claimant, and sueceeds in 
condemning the slave, the other creditors have no right to claim the money 
which he receives from the:claimant, in discharge of the claim bond. Bur- 
SN 5 0n.tsnp tthe Foss taieinhteet ten tnieniaiel 685. 

9, A creditor who alledges fraud in the conveyance of a debtor, by a mort- 
gage or deed of trust, cannot be prevented from trying this question in a 
Court of law, before a jury. Marriott & Hardesty etal. v. Givéns...... 694 

10. When the claimant asserts an absolute title to slaves levied on as the 
property of a-debtor, and the proof shows that a portion of these slaves 
were purchased with money or funds of the debtor, and that the bills of sale 
were taken in the name of the complainant, the possession remaining with 
the debtor, this is evidence of fraud. Ib. .......deeccceccevesaces 695 

11. The‘assertion by a cestui que trust against creditors, that the grantor in 
a trust deed is indebted to him in a larger sum than he'is enabled to prove, 
is evidence of fraud, unless the suspicion of unfairness is removed by evi- 
GBR, Toren o.ccepccdph ond pnctpessen sso ccs geceseseégpege ae 695 

12. A creditor is entitled to the benefit of all pledges or securities, given to, 
or in the hands ofa surety of the debtor, for his indemnity, and this, whether 
the surety is damnified or not, ag it is a trust created for the better secu- 
rity of the debt, and attaches to it. Ohio Life Ins. Co. v, Ledyard, &c. 866 


See Deeds and Registration of, 4. 
DEEDS AND BONDS. 


1. The terms “ indenture,” “covenant,” “ demise,” “and to farm let,” though 
usually found in deeds, are not technical; The use of these terms, there- 
fore in the declaration, does not necessarily imply that the instrument in 

' which they are alledged to be was sealed, ‘Fhgt is only effected by the 
use of the terms “ deed,” or “ writing ew: Magee v. Fisher, -et 
Oe 655.6 6.4009056955.00000.05 den dcncannsePenensencseseceens »» +320 

2. A statute provided, that whére a steamboat, &c. was seizéd under protess 
issued upon a proceeding in the nature of a libel in admiralty, that ir 
should be lawful for the master, &c. to enter into a stipulation or bond. 
with sufficient sureties to answer all the demands which shall be filed against 
the boat, and the same shall be released and discharged from such lien 
Further, the clerk of the Court in which the libel was filed shall take the 
stipulation or bond, and it shall not be void for want of form, but shall be 
proceeded on and recovered according to the plain intent and meaning 
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thereof: Héld, that a bond taken under this statute was neither void or 
voidable, because it did not show that the ebligors, or some one of them, 
were claimants of the boat, or otherwise interested in the litigation res- 
pecting itg or because it was made payable to the officer who executed 
the otder of seizure, instead of tite libellant; or becajise it provided for 
‘the return of the boat to the obligee, instead of ‘stipulafing that the claim- 
ant should pay the libellants such judgment as ‘should be rendered on the 
_ libel; or becatise it does not provide, that upon the payment of such de- 
cree as may be rendered, the obligots shall be dischargéd from their obli- 
“gation to return the boat. Sucha stipulation, if voluntarily entered into, 
and hot extorted colore offcii, may he epforced as a common law bond. 
Whitsett v. PV QGNGME, MEE, Eben 5 gc tcc gcctcdeccces GS By SRR ~ 466 
3. Where a statute requires a bond to be executed in a prescribed form, and 
not otherwise, no recovery can be had on a bond professedly taken under 
the authority of the act, if it does not conform to it; but if a statute merely 
prescribes the form, without making a prohibition of any other, a bond 
which varies from it may be good at common law. So if part of the .con- 
dition of a bond conform to the statute, and part does not, a recovery may 
be had for the breach of the former,. where so'much of the condition as is 
legal is not GONE ihe acces icc decccescccene gue dasce 466 
4. A slieriff who has duly seized goods, under legal process, has a special 
property in them, and should provide for their safe keeping. Where a 
mode is provided by statute in which this may be done, and the appropri- 
ate bond is taken, the officer is relieved from the obligation to keep it; but 
where the statutory bond is not offered, he may provide some other custo- 
dy—either retain the possession himself, or commit it to a bailee ; and if 
the bailee execute a bond, it will be obligatory, although the plaintiff will 
not be bound to accept it in lieu of the officer’s responsibility. 1b. . . .466 
5. A bond which the declaration alledged was made payable to a sheriff, 
did not state in totidem verbis, that he was such officer: Held, that the un- 
dertaking in the condition, that the obligors should perform it to the obli- 
gee, ar his successor jn’the office of sheriff, sufficiently indicated his offi- 
cial character. Quere? Would not the bond be prima facie good, so as to 
devolve the onus of impeaching it upon the obligors, though it had omitted 
‘to show who the obligee was, otherwise than by stating his name. Ib. 467 
6. Quere? Would a bond taken by a sheriff, who had seized a boat under pro- 
cess issued upon a libel in nature of an admiralty proceeding, be void be- 
cause he agreed that the obligors might navigate it toa point not very re- 
mote, and unlade its cargo, asthe master had undertaken todo. Or would 
not the obligors be estopped from setting up such an agreement to impair 
their obligation? ........,: acces Feet cach ih ho ce Soeoerceal Oe da mead 467 
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7. The obligors stipulated to deliver to the sheriff at a place designated, a 
boat which he had seized under legal process; on demand, if'a decree of 
condemnation should. be rendered against it—the sheriff “ having execu- 
tion then against :” Held, that the bond did not contemplate a demand at 
any particular place ;. and that the form of the execution which thesheriff 
held when he made the demand, was immaterial ; if it was one which war 
ranted the action of the sheriff against the boat:...2........+5.s6. +467 

8. The act of 1818, declares that all joint bonds shall haye the same effect 
in law as if they were joint and several ; consequently, where a bond exe- 
cuted by a number of persons requires that a demand of performance shall 
be made in order to put them in default, it is enough to prove a demand of 
the obligor against whom suit is brought. Ib.....-.s.eseeceseeees 467 

9. If a bond for the delivery of a boat seized under process, ini a libel suit, is 
good as a common law bond, it may be proceeded on as a stipulation, al- 
though it does not conform to the statute. Bell and Casey v. Thomas, 527 

10.-The design of the statutes requiring registration, was to give notice, that 
eréditors, and purchasers, might not be deluded, and defrauded, and as to 
all such, who have not notice in fact, the unregistered deed is void, Ohio 
Life Ins. & Trust Co. v. Ledyard, 8c. 2.0.6... eereceeeees avecaasel 
See Appeals and Certiorari, 2, 3. Prt 
Sce Constable and Surety, 2. _ 

See Erasures and Interlineatiocs, 1. 
See Estoppel, 2.” 

See Evidence, 1. 

See-Infancy, I. 

See Mortgage, 1. 

See Pleading, 11. 


DEEDS AND REGISTRY-OF. 

1. Where a father conveys personal property to’ third persons in trust for 
a married daughter, and delivers the property accordingly, neither the se- 
cond section of the statute of frauds, or the act of 1823, “to prevent fraud- 


ulent conveyances,” make registration necessary to its operation against 
the creditors of the husband. -O’Neil, Michaur & Thomas v. Teagnie ‘and 


2.. A certificate by the proper officer, indorsed upon a deed of trust, thatthe 
maker appeared before him, within the time prescribed by law, “and ac- 
knowledged that he signed, sealed and delivered, the foregoing deed of 
trust, to the aforesaid W. M. M.” (the trustee,)is a sufficient acknowledg- 
ment of its execution, to authorize its registration, Hobson v. Kissam & 
CT eer ee ee ie Rec on cececdcccssseeacet 357 

3. Under our statutes of registration, actual notice of the existence of a deed 
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is equivalent to thé constructive notice afforded by registration. Ohio 


Lije Ins. Co. v. Eédyard, §e..... bie ope 4 BAY 8S LE, ES. 866 
4, The creditors spoken of in the statute, are not creditors at large; but a 

creditor whose debt.is liqiridated, and a lien given on property -by the 

debtor for its payment, is protected by thé statute, against prior unregis- 

teréd deeds, of which he had no notice. “Ib... ...5...002 eee eee eens 866 

See Deeds and Bonds, 10: 

See Mortgagée and Mortgagor, 2. 


DEEDS OF TRUST. 


I. A deed of trust operative as a security for the payment of money, is not 
fraudulent per se, on account of the reservation of uscs to the grantor, 
Graham v, Lockhart........+++ Stet etteeeeeee veeeereeereeeeeeees 9 

2. Quere? Whether a deed conveying property for the benefit of sureties, 
and fixing the law day of the deed to a time subsequent to the maturity of 
the debts for which the sureties are bound, is. operative as a conveyance, 
without the assent of the sureties. F.........2 Panant ahbtienehd sins 9 

3. So far asthe particular creditor is concerned, the debtor, with his assent, 
may stipulate that the effects conveyed may be continued, in trade or 
planting, for a definite or indefinite period, but such a stipulation cannot 
prevent any other creditor from his right to sell the resulting trust of the 
debtor, in satisfaction of his execution.  [b.........5.-eeeeeeeeeeces 9 

4, Where tlie intention is declared to attack a deed of trust for frauil, it is 
competent for the trustee to show that his action, with reference to the 
trust property has been in accordance with the deed, for the purpose of re- 
butting any presumption which might arise from the acts of the grantor. 
DR 60 6n00000660000490600600008 Cece becccectcccgc cons phosscteoes 10 

5. Where debts are described in a deed of trust, as the consideration upon 
which it is founded, a misdescription, either as to the names of sureties, 
dates, or sums, .will not affect.the validity of the deed, and evidence may 
be given of debts created by notes, &c. variant in some respects from those 


6. Where one of the trusts of a deed was to pay certain outstanding judg- 
ments, and afterwards these were superseded by writs of error bonds, it is 
gompetent for the trustee to show their payment by him, after their affirm- 
OGG. Die icc ce cc cveisacicestescociees ap par 699eddacdericper és 10 

7. D, €. & Co. being ond on cntsia bills of exchange, for another firm, 
obtained from them, as an indemnity, a bill of exchange for $4,000, to be 
held as cojlateral security. The debt, to: secure which it was given, was 

discharged by the acceptor, by payment, some time in April, 1837; not- 

withstanding which, D, C. & Co. caused the bill for $4,000 to be protest- 

















INDEX. 991 





DEEDS OF TRUST—continuep. 


ed for non-payment, on the lth April, 1837. On the 12th May, 1837, 
‘D.C. Co. made a deed of assignment, of all their effects, to P., as trus- 
‘tee, for the payment of debts, in which this hill wasnot included. .Ori the 
30th May, 1837, D. C. fraudulently put the bill for $4,000 in suit, against 
‘C, C., who had indorsed it forthe accommodation of the drawers, and by 
his neglecting to make defence, a judgment was obtained, in the name of 
D.C. & Co. against him, whicli. he ineffectually-attempted afterwards: to 
enjoin in Chancery. Subsequently, B. &. W.-¢reditors of D, C. & C€o.; 
obtained an assignment of the judgment from D, C.&Co. Ps, the trastee 
exhibited his bill, to get the benefit of the judgment, alledging, -that it 
passed to him under the assignment. Held, that as D.C. & Co. had no 
tifle to the bill, upon which the judgment was founded, at the date of the- 
~ deed, none passed to the trustee by the assignment; and, that he Gould 
not deduce a title under the general clause of the assignment, by a fran- * 
dulent act of the assignor. That although the grantor was estopped from 
setting up-a title in himself, by alledging his own fraud, yet, that a Court 
of Charicery would not interfere, and divest the ‘title of another, who did 
“not deduce his claifn through the fraudulent act of the grantor. es et 
bie P OM cs.¢ Ieee csp isc hen d6s oe bk ayea Wee ER TEES ct Sn wold Gees 
8 A selibigely or cestui que trust, may proceed to foreclose a nadine or 
deed of trust, in a Court of Equity, although the deed confers a power of 
sale. Marriott & Hardesty, et al. v. Givens. 0... 6 eveceseccceneees 694 
9. There is no necessity forthe mortgagee, or cestui que trust, to'go into equi- 
ty to-protect themselves against a creditor of their debtor, who levies on 
the property covered by the mortgage, or trust deed, upor the expiration 
of the law day, as 4 claim then interposed under the deed will ‘be sus- 
ealened FBS iiss. eo. ve gc ect acehe ss cuss ondevcenb aces pacvawe 694 
10. A stipulation in a trust deed, to secure the payment of certain debts; pro- 
Viding that the debtor shall remain in possession of the property until a 
named day, and afterwards until the trustee should be required, in writ- 
ing, by his cestui que trust, to proceed and sell, does not extend the law 
day of the deed beyond the time fixed for the’payment of the debt; and 
‘if a-levy is made after that time, by a creditor, the trustee.may protect the 
property by interposing a claim under the statute. Ibs ..........: 694 
11. When personal property, conveyed by a trust deed, is levied on by credi- 
tors of the grantor, and claimed by the trustee under the statute, his cestui 
* que trust is not entitled in equity to restrain the creditors from proceeding 
in the claim suits, npon the ground that he desires a foreclosure. 1b.694 
See Chancery, 2, 18, 21, 
See Debtor and Creditor, 4. 


See Evidence, 4. 
See Trust and Trustee, 1. 
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DEMAND. : 
1, When,a-hired slave has left the service of the to whom it is-hired, 
and his gone tothe house of the one hiring ity-a second: demand is unne- 
cessary, when one is made, and the person’ hiring. consents to take the 
slaye,.if returned the next day... - Wier vw Bufotd. ...5 2+ 200) e600 oa 134 
2. When a certain time is fixed for the delivery: cote tee sitchen: no de- 
- mand is necessary to put the defendant in default, though he-may defend 
himself.against.the action, by proving his readiness.on the-day. Sorrell 


® Graig, udm'ry. i+. °- sid aath dbisildeuaetendilld’s smeaere illic hail 567 
See Deeds-and ate, 8. 
" DEPOSITIONS. . 


1, Seherveuptoeice qgopenindedte the.pleintiGientes the stntuto, are not ifi the 
nflure of a fishing bill, where, in connection withthe affidavit made-previ- 
eus to their heing filed, they-state.the existence of a pertinent fact, which 
the défendant believes. to be withjn the plaintifi’s knowledge, and calls on 
- him to. answer im respect thereto. Chandler v. Hudson, use, 8c... . + « 366 

2.:Where interrogatories to the plaintiff are allowed, and an order made that 
he-answer:them withina definite time after the service of a copy, the Court 

. impliedly affirms their pertinency, and the defendant cannot becompelled to 
receive answers irregularly verified or insufficiently authenticated. 1.366 

3. Where tbe’ plaintiff, te. whom interrogatories are propounded, is a non-re- 
sident, he may pray acommission to some one designated to take his an- 
swers, ag in other cases where depositions or answers in Chancery. are to 

' be.taken; but the certificate ofan individual, describing himself as a jus- 
tice of the peace of another State, and affirming that the plaintiff there 
vetified his answers,by oath administered by that individual, is not a sufli- 
cient verification. The Court cannot judicially know his official character, 
ner,is it competent to prove it by the testimony of a witnéss who heard it 
said, at'the place where the answers were made, that the person certify- 
ing them was a _justice»of the peace. The... si cee. PA s&s Peneboosae 366 


DESCENTS. 


1, One of the legatees having died before the contingency happened, leav- 
ing one child by a former wife, and three others by a subsequent marriage, 
and two of the last children having also died: Held; that the portion of the 
two last children, i in their father’s legacy, would descend to their sister of 
the whole blood, to the exclusion of the remaining sister of the half blood. 
McLemore, et al. v. McLemore, a ane ee chien ted pits wa lal oghatlns 687 


DOMICIL. 


1. Anintention to change the domicil, without an actual “removal, with the 
intention of remaining, does net cause a loss of the domifcil. The Stéte v. 
Feces cece scecicecteseccok sce cube dgppecan Qnee leek bo S4 
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2. Where one, resident in Georgia, came to this State, forthe purpose of 
settling here, and leased land and purchased materials for the erection of 
a foundry, and returned to Georgia for his family, and after some Yetention 
returned with his family, and has ever since resided inthis State—Held, 
that he did not tose his domicil'ih Georgia, or acquire one in this State, 
until his actual removal to this State, with the intention of remaining: Ib. 

3. When a person removes and settles his family at a place different from his 
former residence, the presumption is that such is also his residerice, and 
the mere fact that he returns to his former place of doing business, is in- 
sufficient to warrant the presumption that such is his place of transacting 
business, This is a matter peculiarly within the knowledge of the defend- 
ant, and should be made to appear with certainty. Riggs v. Andrews & 
OBiic csc vee FER Cecccet sees sdeseccss WécueecesdeswHssgees - 628 


DOWER. jf 
1, A conveyance by the husband, to his wife, of a life estate in certain pro- 
perty, which conveys to her a present, vested interest, and is not testa- 
mentary in its character, will not bar the widow of her dower. . Distribu- 
heca af Mitchell,.v. Mitchell, adlm't. so 0000040008 qeccccdpescnagen 415 


EJECTMENT AND TRESPASS TO TRY TITLE. 
See Limitation, Statute of, 2, 3, 4. 


ERASURE AND INTERLINEATION. 

1. In an action upon a bond, if there is no issue which imposes upon. the 
plaintiff the onus of proving its genuineness, it should not be rejected as 
evidence, because it has interlineations which he does not account for. 
Perhaps if it had been offered as evidence without having been made the 
basis of an action, and the interlineations were such.as to warrant the sus 
picion that they had been made after the bond was executed, or without 
authority, they should be accounted for. Whitsett v. Womack,use, §c. 467 


ERROR, WRIT OF. 

1. It is competent for the clerk of a Circuit Court to issue a writ of error to 
remove to this Court, a cause in which a final judgment has been rendered 
upon a forfeited recognizance, or for a fine or penalty, without a previous 
order for that purpose. Hodges v. The State.........0eceeeeeeneees 55 

2. The statute which gives a writ of error or appeal from all judgments, or 
final orders of the Orphans’ Court, does not take in cases in which neither 
writ of error nor appeal could be taken, by the course of practice in the 
Courts of the civil or common law. Watson and wife v. May.......++ 177 


125 
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3..Persons having an adverse interest, are not concluded by an erroneous 
decree, but they cannot, without further proceedings, forthwith sue out a 


MR eM etmek, ~ Bones ccoticiovcscssipscescccvsinnsces wstiiouwsss 177 
4. When a writ of error is sued out by persons who aré not parties to the 
‘proceedings below, the writ of error willbe dismissed. Jb. ......... 177 


5: One who is ejected from land of which he was in possession, under pro- 
’ ess issued from a Court of Chancery, in a cause to which he was not a 
party or privy, cannot, on error, avail himself of irregularities occurring in 
the decree, or other part of the proceedings. Trammel v. Simmons.. . .271 
6. When a- judgment is erroneously entered severally against the parties 
bound by a joint’ recognizance, the entire proceedings as to all the parties 

- will‘be reversed upon the writ of error sued out by one only, and the cause 
remanded, that its unity may be preserved. Ellison v. The State... . .274 
7. The Supreme Court cannot be invested with jurisdiction to examine a 
cause in Chancery by a writ of error sued out on a decree pro forma, en- 
tered by consent of the parties. It is competent for the Chancellor to set 
aside such a decree as having been entered without any sufficient authori- 
ty. -Stome, efal. 0. Tawi... ...ccccccccccccnccccccccvesccccccoss 395 
8. After a will has been admitted to probate, letters testamentary granted 
“thereon, and proceedings had thereon to a final settlement of the estate, the 
propriety of the probate of the will, cannot for the first time be raised in 

this Court. Bothwell, et al. v. Hamilton, Adm’r........2+000000008% 461 
9. A cause is not before the Supreme Court, so as to authorize that Court to 
make an order in respect to it, until the term when the writ of error is_re- 
turnable. Renfro, by her next friend, Ex parte.........0+.0eeeee000 490 
10, Where it is obvious from the proof furnished by the plaintiff himeelf, that 
~ he is not entitled to recover, no matter what may be the ruling of the 
Court upon other points raised in the cause by a prayer for instructions to 
the jury, an appellate Court should not reverse a judgment which has been 
rendered in favor of the defendant. T'urcott v. Hall. .............. 522 
11. Where a question of law, which should ‘have been decided against the 
party excepting, is referred to the jury as an inquiry of fact, whose verdict 
effects the proper result, the judgment will not be‘reversed for the irregu- 
larity. Courtland v. Tarlton & Bullard, ..........00cececeeseees 532 
12. Whether the admission of facts, in a written proposition to compromise, be 
admissible evidence, or not, it is not’error to charge the jury, that if the 
paper was written with the view to a compromise, and the promises con- 
tained in it were made for that purpose, the defendant was not bound by 
them. Such a charge does not deny effect to the facts. Ib........... 533 
13. An execution was issued by a justice of the peace, at the suit of C. against 
the goods and chattels of A., and levied on a slave, which A. made oath 
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was the property of W., and held by the affiiant as his agent; a trial of the 
right of property was had between the plaintiff in execution and A., as 
agent, and the slave condemned to satisfy the execution; A. then, upon 
his petition, obtained a certiorari and entered into bond with M. as his sure- 
ty, and the cause being removed to the Circuit Court, was dismissed, on 
motion of C.: thereupon W. applied for a writ of error, and executed.a bond 
with surety for its prosecution. Held, that if W. was the owner of the 
slave, the claim of property and all subsequent proceedings should have 
been in his name, instead of the name of A., as agent; that W. could not 
prosecute a writ of error on the judgment of dismissal, and that the judg- 
ment was correct. Alford and Mixon v. Colson, use, &c. ...+2222000% 550 
14, When the petition of administrators claiming distribution as the represen- 
tatives of a distributee is dismissed, and the final settlement in the Or- 
phans’ Court is made with other parties, the proper mode to revise therpro- 
ceedings rejecting the elaim is by certiorari, and a writ of error will be 
dismissed. Graham, et al. v. Abercrombie. .......cecccecesseccees -552 
15. Whena demurrer is overruled to one count of a declaration, which is af- 
terwards abandoned at the trial, this Court will not examine into the suffi- 
ciency of such count. Gayle v. The Cahawba and Marion R. R, Co.. .586 
16. The party having proceeded and obtained another verdict and judg- 
ment, is responsible for any errors they may contain until the irregular 
proceedings are set aside. Sanky’s Ex’rs v. Sanky’s Distributes... . .602 
17. An appellate Court will not reverse a judgment because testimony unne- 
cessary and superfluous, but which could not have misled the jury, has been 
permitted to be adduced by the successful party. Fant v. Cathcart... .726 
18, Where, giving full credit to all the plaintiff's proof, it fails to make out 
such a case as entitles him to recover, a charge to the jury which is erro- 
neous, as the assertion of a legal proposition, furnishes no ground for the 
reversal of a judgment against him.’ Smith v. Houston. ..........0+ 737 
19. Where infants dre cited and do not appear, it is not errorto render a de- 
cree without the appointment of a guardian adlitem. Parks v. Stonum, 752 
20. The writ and declaration were at the suit of J. A. R., assignee, &c., of 8. 
A. W. and A.R.; on the margin of the judgment entry the case is thus 
stated, J. A. W. assignee, &c. of W.and R: Held, that if the names of 
the parties had been entirely omitted on the margin of the judgment, the 
writ and declaration might perhaps have been referred to, to sustain it; 
but however this may be, the error was a “ clerical misprision in entering 
judgment,” and under the act of 1824, is amendable at the costs of the 
plaintiff in error, where a correction is first sought in an appellate 
court. Crawford v. Whittlesey... 2.00.0. ccccccccceccceceeccevees 806 
21. Where a party is permitted to give incompetent testimony to support an 
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, account, and afterwards becoming satisfied that the evidence is insufficient 
or inadmissible, withdraws the account, the error in admitting the assist- 
ant-proofiscured. Strawbridge v. Spann. ...+. 2000+ eeeeeceeeeees 821 

22. Where’a party is already before the Court, and the suit is improperly dis- 

_Inissed, a writ of error is the proper remedy. Bradfordv. Bayles, et al. 865 

23. When a demurrer is improperly sustained to a plea, but the party defend- 
ant has the benefit of his defence before the jury on another plea, or the 
record shows he is entitled to no defence under the plea overruled, the 
judgment will not be reversed. Shehan v. Hampton... .... 2.0.6.0: 943 
See Appeals and Certiorari, 6. , 

See Attachment, 2, 5. 
See Bankrupt, 10. 
~See Court, Charge of, 4. 
See Evidence, 67. 
See Orphans’ Court, 8, 13. ° 
See Right of Property, Trial of, 3. 
‘Sce Sheriff and his Surcties, 2. 


ESCHEAT. 


1>The true construction of the two acts of the legislature for the relief of Eliza- 
‘ beth Morris, is, that she was made capable of inheriting the lands of her 
uncle, James D. Wilson, in the same manner as if herself, her mother, and 
her uncle, had been native born citizens. The declaration in the act, that 
the land shall not escheat to the State, is a waiver of the right of the State 
in her favor only, and will not enable her brother, who is an alien, or was 
so at his uncle’s death, to inherit as his heir. Congregational Church at 
Mobile v. Elizabeth Morris. ..... PASHOODEOd DD Hemedsddeseeees gous 182 
2.. Whether the saving in favor of creditors in the statute of escheats applies 
to the land held by an alien at his death—Quere? But if it does apply in 
such a case, the fact of such indebtedness would not prevent the escheat. 
Nor could the land be sold by an administrator of the alien, for the pay- 
ment of creditors, without authority from the Orphans’ Court, as in other 
Bc Boos carter cecendviic cis Vanscwnss ced dee we.cs cbebewe she 183 


ESTATES OF DECEASED PERSONS. 

1.. The act of 1843, which requires creditors to file their claims in the clerk’s 
office of the Orphans’ Court, within six months after the estate is repre- 
sented insolvent, creates a bar to all claims not so presented. Hollinger, 
bal. v. Holly, et dl... 6.060. eecceeeeeee a RT, PRCT NT. 454 

2.. The omission to verify the claim so filed, by the affidavit of the claimant, 
is not ground for rejecting the claim, unless an exception to it is filed with- 
in the time allowed by the act. Ib........ cece eecccecceceeteees 454 
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3. When the petition of administrators claiming distribution as the represen- 
tatives ofa distributee is dismissed, and the final settlement in the Or- 
phans’ Court is made with other parties, the proper mode to revise the pro- 
ceedings rejecting the claim, is by certiorari, and a writ of error will be 
dismissed. Graham, et al. v. Abercrombie, ef al. .....cceccccccccees 552 

4. ‘The interest of a distributee in an unsettled estate, is the subject of as- 
signment ; if one is made, it divests the interest of the distributce, so that 
no: proceeding can be had by his representatives against the administrator; 
his assignee is thereby invested with all his rights, and they may ‘be as- 
serted by him in his own name. Jb. .......... bods cve'ee coceccee sae 

5. The proceedings in a testamentary cause being reversed back to an -ac- 
count of distributable assets, in a contest between distributees and execu- 
tors, it was remanded, that a guardian should be appointed to an infant 
distributee, with leave to the guardian to invéstigate the accounts; Held, 
that the privilege did not extend to the executor, he being named as the 
testamentary guardian, and after the return of the suit to the Court below, 
qualifying as such. Sankey’s Ex’rs v. Sankey’s Distributecs. ........601 

6. As soon as_the fact was-disclosed that the infant distributee was repre- 
sented by the executor, the parties, were complete, and the Court should 
have proceeded to render judgment on the former verdict; which, under 
these circumstances, it was irregular to set aside. Ib. ........6. . ..602 

7. It is erroneous to render a joint'judgment in favor of all the distributees. 
The proper judgment is a several one for the amount coming to each, and 
if an infant is represented by the executor, as guardian, he should be per- 
mitted to retain his ward’s portion. Ib..... sosseeve devoccetsves ee 

8. When the record states, “that the exhibits and accouuts, were ordered to 
be recorded, and spread upon the minutes of the Court, and reported for 
allowance,” at a particular day, more than forty days afterwards, it is equi- 
valent to stating that the accounts were examined and audited. Parks v. 


9. When the Orphans’ Court of Conecuh directed notice to be published of 
the time of the settlement for six weeks, in a paper in Mobile, it is suffi- 
cient if the first publication is made as soon after the Court as might be 
Me cntemands neh echo} shsenne hncnedss wsahapteddnadeeeds oseedd2 

10. Where landis sold by order of the Orphans’ Court, to make more equal 
distribution among the heirs, and security is not required to be taken for 
the purchase money, the heirs have an equitable lien upon the land for the 
purchase money, which may be enforced either against the original pur- 
chaser, or against a purchaser from him, with notice of the facts. Stranye 
ee Sess 5 ddskbigl Akin bts adtie enaeaan ogi ane ‘ins 


See Advancemcnt, 1, 2. 3, 4. 
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See Executors and Administrators, 12. 
See Wills and Probate of, 4. 


ESTOPPEL. 


1. B. was indebted to S. (his father-in-law,) or S. was bound to advance mo- 
ney for him, B. sold to L. a house and lot, and took his note payable to S 
for the purchase money; B. had been a partner of F. ina mercantile es- 
tablishment. Upon the dissolution of their partnership, the firm were in- 
debted to B. more than $1,000, which he was to retain, and appropriate the 
residue of the effects to the payment of the joint debts; some of the. de- 
mands due B. and F. were placed by the former in the hands of S. as a jus- 
tice of the peace, to collect, who acknowledged their receipt from, or his 
accountability to S: Held, that the inducement for taking the note and re- 
ceipt in S's name, was sufficient to free the transaction from the imputa- 
tion of fraud; that a debtor may prefer one creditor.to another, and the rela- 
tionship between B. and S, could not prevent the latter from securing him 
self ; further, that by making the note payable. to S., L. admitted that he 
was entitled to the money, and cannot be heard to alledge the reverse. 


2. Where a writ of capias ad satisfaciendum issues at the suit of one man for 
the use of another, the defendant is arrested thereon, and enters into bond 
with sureties, payable to the nominal plaintiff, for the use, &c. as express- 
ed on the face of the process ; conditioned that the defendant will continue 
a prisoner within the limits of the prison bounds; in an action brought 
thereon in the name of the obligee for the benefit of the party shown to be 
really interested, a surety is not estopped from alledging that the obligee 
died previous to the institution ofthe suit. Nor does the bond amount to 
an admission that the obligee was living when it was executed. Tait, 
RT Oe BIEN AN 645-050 056 cnccsqaescepens amalerdene Scereeeed 543 


See Lessor-and Lessee, 3. 


EVIDENCE. 


1. To let ix a deed as evidence, it is not essential that the subscribing wit- 
ness. should remember its execution. His statement that his superscrip- 
tion as a witness was genuine, and that it would not have been placed 
there unless he had been called to witness it, is sufficient. Graham v. 
SR Sesh sacs dh ccecccdapsisbocssdvcncecocceuetcecbostte 10 

2. Where the intention is declared to attack a deed of trust for fraud, it is 
competent for the trustee to show that his action, with reference to the 
trust property has been in accardance with the deed, for the purpose of re- 
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butting any presumption which might arise from the acts of the grantor. 
By n6cnce0 PYCORSedsheeederesuasimherocequaanpnenenensseomiedn 10 
3. Where notes and other written securities are described as the considera- 
tion of a deed of trust, parol evidence may be given of them, without pro- 
ducing them to the jury, when they are not within the control of the party 
offering the evidence. Ib. .......cccecccccscccees Soccemee severe 10 
4, The admissions of a trustee having no beneficial interest in the property 
conveyed to him, cannot be given in evidence to defeat a deed of trust ex- 
ecuted solely for the benefit of others. Ib. .....+.s.eeeeeeeeeees .-10 
5. Where one of the trusts of a deed was to pay certain outstanding judg- 
ments, and afterwards these were.superseded by writs of error bonds, it is 
competent for the trustee to show'their payment by him, after their affirm- 


EE OEE PE IOS er Peery eee ae 7uee™ 10 
6., It is erregular to permit a witness to give evidence of the general law mer- 
chant, Hogan & Co. v. Reynolds.......00ccecsccccccccccccsccces 59 


7. It is not improper to, permit the parties to ask a witness, whether he ih- 
tended to convey to the jury a specified impression, by what he had previ- 
Gwply stated. «Fb... cccccccccesccccescccescccssccscecces oats’ 59 

8. A witness having stated, that one of the firm sued, had borrowed a sum 
of money from a third person, of which a part had been paid from the firm 
effects since its dissolution, also stated, that he thought the note of the firm 
was given for the money so borrowed, but was not certain whether it was 
the note of the firm sued on, or the note of another firm, of: which the same 
partner was a member; under these circumstances the evidence is admissible, 
although the note is not produced, or its absence accounted for. Ib. 59 

9. A receipt in these terms, to wit: “ Received of W. R. one of the executors 
of W. W. two notes of hand on W-G. & J. McN. amounting to $1,750, 
due 1st January, 1838, which we are to collect, or return the same to the 
said R.with interest from the time it was due,” is open to explanation by 
parol evidence, so as to show whether the words with interest, &&c. was in- 
tended to refer to the return of the money, by the signers, or to the amount 
which was to be collected from the notes. Ib........ POPS aE 59 

10. The admissions or declarations of a vendor, or assignor, of personal pro- 
perty, made before the sale or assignment, are evidence against his vendee 
or assignee, claiming under him, immediately or remotely, either by act or 
operation of law, or by the act of the parties. So they are in like manner 
evidence against any one, coming after such admissions, or declarations 
made, into his place, or representing him in respect to such rights and lia- 
bilities. _ But the exclusion of such evidence, where it could not have work- 
ed a prejudice, will not be available on error. Horton v. Smith....«.-73 

11. The Bank of the State and its Branches, being-public property, its books 


<> 
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are public writings, and when the books themselves would be evidence, if 
produced, sworn copies are admissible in evidence. Crawford v. The 


UE Ta et TE, 0 io cae eect cece cic ccccccccccdgeccccce 79 
12. A clerk of the Bank cannot testify to facts of which he has no knowledge, 
from notes, or memoranda, taken from the books of the Bank. Jb...... 79 


13. A witness, on the trial of a forcible entry and detainer, prodnced certain 
articles of agreement, entered into between himself and the plaintiff, by 
.which the latter stipulated to keep him in the peaceable possession of the 
premises in question, until the first day of the succeeding year, (1844 ;) at 
which.time witness undertook to deliver peaceable possession of the land 
to the plaintiff’ Witness further stated that he received an equivalent for 
the undertaking on his part, and accordingly gave up the possession for the 
plaintiff’s benefit, even before the day agreed on. One of the subscribing 
witnesses also proved the execution of the agreement. Held, that the 
writing was admissible to show the plaintiff’s possession, and how acquir- 
ed; and that its execution might be proved, either by a party to it, or a sub- 
scribing witness. Huffaker v. Boring.............. hep Ay ts wee 88 

14, The testimony of a witness, in a proceeding for a forcible entry and de- 
tainer, that he “he had fodder on the premises by plaintiff’s leave, and 
plaintiff told witness, that he could have the land, or part of it, during the 
year,” &c., is admissible as to the first branch, viz: that the witness liad 
fodder on the premises by plaintiff’s permission: because this tends to show 
an actual possession , but inadmissible as to the second, because it amounts 
to nothing more than a mere assertion of a right by the plaintif£ Coxzrer, 
C. J., thought the testimony inadmissible, in toto: Ib...........04.- 88 

15. The defendant in execution made a sale and conveyance of his entire es- 
tate to the claimant, and the former made certain statements to-his credi- 
tor, to induce him to accept the claimant for his debtor: Held, that as these 
statements were no part of the res gestae, viz: the sale and conveyanee, the 
creditor to whom they were made, could not be allowed to narrate thém as 
SD SL INES “ov coc cccccccagncceducccspeceseses ss 104 

16. ‘With.a view of showing that a sale of.aroperty on long credits was fraud- 
ulent, by reason ot the inadequacy of the price agreed to be paid, it is per- 
missible to prove, that the price stipulated is less than the property in 
question would have commanded, on the time given. Ib, .......4.- 105 

17. The declarations made by a vendor, previous to the sale, are admissible 
to contradict his testimony given on the trial of a cause in which the bona 


fides of the sale is drawn in question. Ib... ......0ceeee cece eens 105 
18. The declarations of a vendor are admissible against his vendee, where 
the purpose of both was to consummate a fraud by the sale. , Jb...... 105 


19. Where the vendor of a plantation and slaves, in giving testimony, witha 
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view to support the sale, stated that he acted as the vendee’s overseer, it 
was allowable for the adverse party to inquire of another witness, whether 
he ever knew the vendor to act as an overseer of the vendee. “Ib:.. 2.105" 
20. Evidence of declarations made by a defendant in execution, which are not 
part of the res geste, are not admissible upon the trial of the right of pro- 
perty against the claimant, who deduces a title from the defehdant—the 
defendant in execution is himself a competent witness. Ib. ....... . 105 
21. With the view of showing the transaction to-be ‘fraudulent, it-is compe- 
tent to show that the vendee, who purchasés from his son-in-law all his es- 
tate (which is a large one,) even on time, was himself greatly indebted at 


iSigla de. 


1 ees Ng 


the time of the pGrchase, FB oo k i asc ccue lece cece et eetees 105 
22. Where the vendor of property remains in possession, his declarations in 
respect to the same, are evidence against the vendee. I. .:.....+. 105 


23. The payee of a gaming note, who has transferred it to another, is'‘a com- 
petent witness for the maker, and may be ¢ompelled to testify as to the 
consideration of the note, upon a bill in Chancery, filed by the -maker 


against the indorsee. Manning v. Manning, ef al. ...........0060% ‘138 
24. Whether his testimony could be used against him, as an admission, up- 
on.a criminal prosecution for gaming—Quere? -Ib,.......-+-0e000+ 138 


25, When a certified copy of a registered deed is admissible in evidence, it 
is prima facie a correct copy of the original, but thay be shown to be in- 
correct, by comparing it, either with the original deed, or the record of it on 
the Register’s book. But where the difference between the record of the 
déed, and the copy taken from it, consisted in a-scroll, or written seal, 
which was found in the coyiy, and did not appear upon the record book, 
when produced in Court, it was not ertor for the Court to leave it. to the 
jury, to say, whether the copy was not correct when it: was taken, as the 
original deed was in Court, in possession of the other party, which he-de- 
clined to produce. Congregational Church at Mobile v. Eliz. Morris. :182 

26. The contract evidenced by a blank indorsement, is ascertained by the 
law, and cannot be modified or changed by’parol evidence. TT'ankersley v. 


27. When evidence is given to show, that the condition of the indorsement 
of a note, was the sale of lands, and proof is also given, that the lands had 
been patented to another, whose heirs were suing the defendants for a re- 
covery, the evidence of the patent and suit may properly be excluded from 
the jury, unless an eviction is also shewn.” Ib. ........ ee eeeeeeees 247 

28. A permission by one in possession ofa lot, to another claiming a part of it, 
to move the fence so as to take in part of the lot, may be given in evi- 
dence, upon a question of boundary, as an-admission of the person then in 
possession, against his interest, though a stranger to the title. It would 


126 : 
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not be conclusive, even if made by one claiming title, or by his authorized 
agent. Doe-ex dem. Farmer’s Heirs v. Tlie Mayor §c. of Mobile........ 279 


29. The boundaries of a public. lot, may be proved by general reputation, 
therefore a deed for an adjoining lot, calling for the “King’s bake house 
lot,” as.its northern boundary, is admissible to prove as general reputation, 
that at the date of the deed, the bake-house lot had an ‘ascertained boun- 

-dary ; and the conduct of the party claiming under such deed, is also ‘evi- 
detice of thé general reputation at the time, of the true boundary of the 
-bake-house lot. Whether such evidence souls, be admissible in the case 


of a private lot-—Quere? Ib... esc ec ccc e secs tee eceeceececeees 279 
30. The owner of a slave is a competent witness for the State, upon a trial of 
“the slave for a capital offénce. “The State v. Marshall, a slave........ 302 


31. Itis competent to prove, on the trial of a colored person for a capital of- 
- fence, charged in the indictment as a slave, that he admitted himself to be 
aslave. But where the proof was, that the prisoner had brought to the 
witness a bill ofsale of himselfto one E, transferred to the witness by E, 
which was objected to because the bill of sale was not produced —— Held, 

- that although this might be considered as an admission by the prisoner, of 
his status, and that it was not therefore necessary to produce the instrument 
by which it was evidenced, yet, as the jury may have been misjed, and pro- 
bably acted on the belief that the bill of sale was proof, that the prisoner 
was, or had been the slave of E, in.favorem vite, it was proper there should 
Wp eeeeg tele: DA 6.08 cash a cS iis 065 op delencdiis «bond ofited gine oc 302 
32. The declaration ofa: father, made to his son-in-law, when he delivered 
to‘him several slaves, shortly after his marriage, that they wére intended 
for the use of the donor’s daughter, and were not given absolutely as an 
advancement for her, are:admissible evidence, where a deed was subse- 
quently executed for the purpose of carrying out fhe intention. O'Neil, 

* Michaux & Thomas v. Teague and Teague..........ccereeevcccees 345 
33. Sembie; that a father who has settled property: upon trustees for the ben- 
efit of his daughter, is a competent witness for the trustees in a controver- 
.sy between them and the creditor of the husband, who is seeking to sub- 
ject it tothe payment of the debts of the latter. Jb.............. »+ 345 
34, Where.a written agreement contains more or less than the parties intend- 
-ed, or is variant from the intent of the parties, by expressing something 
substantially different, if the mistake is made out by satisfactory proof, 
‘equity will reform the contract, so as to make it conformable to the intent 
of the parties. But such extrinsic proof, it seems, is not admissible in the 

’ absence of fraud, or some legitimate predicate on which to rest its admis- 





35. In an action against a surety upon a bond, executed in compliance with 
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the order of a Chancellor awarding an injunetiofi to enjoin:a trial at law, 
the records of the suits in Chancery and at law are-admissible to'show: the 
dissolution of the injunction and the amount of the recovery at law. 4ns- 
day 0: Mahe oc cc rs cesses CM EET Sees es we Fe OO 
36. Three persons being sued as partners, proof, that after part of the account 
sued upon was created, and the partnership dissolved, the retiring partner 
paid the others a sum of money to cover his responsibility, for the. firm 
debts, is irrélevant and inadmissible. Gooden & MeKee v. Morrow & Co. 486. - 
37. When a suit by attachment is improperly commenced in the name of the 
party to whom a note-not negotiable is transferred without indorsement, 
instead of using the name of the person having the legal interest, and the 
cause is afterwards appealed to'the Circuit Court, the defect cannot then 
be cured by: substituting the name of the proper party in the declaration: 
Nor can the note be allowed to go to the jury as evidence under the mo- 
ney counts in the declaration, in the name of the holder, without proof ofa 
promise to pay him a-note. Taylor v. Acres... cceeesecceeveues 491 
38. A note was executed on the Ist April, 1841, for the payment. of $140, on 
Ist January after, with a memorandum underwritten “to be paid for when 
started ;” held, that this was such an ambiguity as might be explained. by- 
extrinsic proof. Lockhard v. Avery & Speed, use, &.. 66+. 200005 wee OR 
39. The contents of articles of partnership cannot be proved by the testimo- 
ny of a witness who states that he saw such a paper subscribed withthe 
defendants’ names, and apparently attested by two other persons as sub- 
scribing witnesses, but with the hand-writing of all whom he was unac- 
quainted. Anderson v. Snow & Co. et dl... 00.0 cee i ee eee eee eee DO4 
40. Evidence was adduced to show that a private stage line had been stopped 
by the attachment of its “stock,” at -the suit of one of the defendants. 
Whereupon that defendant was permitted, upon proof of the loss of the 
original, to give in evidence the “record of a mortgage,” exeeuted to him 
by one of the alledged proprietors of the line: Held, that it can’t be pre- 
sumed that the mortgage was inadmissible; and the registry inthe office 
of the clerk of the county court was admissible asa copy. Ib......+ 504 
4t. An accusation of'perjury implies within itself every thing necessary to 
constitute the offence, and’ ifthe charge has reference to extra judicial tes- 
timony, the onus lies on the defendant of showing it. It is not.necessary 
in such a case to alledge a colloquium, showing that the charge related to 
material testimony ‘in a judicial proceeding. Hall v. Montgomery.-. . .510 
42. The fact that'a merchant and his clerks kept correct books, and charged 
promptly all articles purchased at the store—that certain articles charged, 
were suitable to the wants of the defendant’s family—that he traded with 
the plaintiffs, and was’ frequently at their store, are too remote to justify 
the presumption that a particular account is correct. Grant v Cole & Co, 519 
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43. Entries upon the books, may be proved by proof of the hand-writing of a 


deceased clerk, Jb. .....+. $9 VS SRy re wee dob 6 Obes gb ct cdiay ove 519 
44.. The “account,” or statement of the items of charge, by the plaintiffs, is 
‘inadmissible as evidence to-go tothe jury. Ib. ..,.+.e+eeevee ees 519 


45. To charge cone for articles whieh he did not authorize the purchase of, 
but which came to the use of his family, it must appear that he knew _the 


46, One of the defendants wrote ajletter to the plaintiff, from which it appears 
that the latter had demanded the- payment of three notes which the defen- 
dants had given for his compensation -in sellimg certain lots in Mobile: 

-the writer of the letter endeavors to convince the plaintiff of the injustice 
of the requisition, by stating that but a small part of the purchase money 
had been collected, and proposes to pay him in proportion to the amount 
received of the purchasers: Held, that this letter was a refusal to comply 
‘with the plaintiff’s demand, and an offer t6 pay what was believed to be 
right, evidently made with view to compromise, and consequently was in- 
admissible as evidence-against the defendants. Courtland v. Tarlton & 


47, An opinion of a witness, that a testator was insane at the time of making 
‘his will, is.not competent testimony, he admitting at the same time, that 
he knew no fact or circumstance on which his opinion was founded. - Bow- 
ling v. Bowling, Ex’r........+++. O vaihp odes dh ses 5 0s chywiwes dv. 538 

48. Inman action of assumpsit, at the.suit of'a subsequent against a prior in- 
dorser, to authorize the admission of the note as evidence, it is sufficient 
to prove the signature of the maker and the defendant ; and the recital in a 

joint-judgment rendered upon the note at the suit of a Bank against the 
defendant, the plaintiff and maker, are ‘evidence in such an‘ action to 
charge the defendant. Spence v. Barclay, ....: +++ ++e+sseeeeses 581 

49. Where the Cashier of a Bank in Alabama, which was the holder of a bill 
payable in New Osleans, testified that the bill at the time of maturity, was 
at the place of payment ; that in due course of mail thereafter, he received 
-a package containing a large number of protests; that he had no distinct 

- recollection of the one in question, but doesnot doubt it was regulasly re- 
eeived, and that notices were enclosed, enveloped, addressed_and mailed 

‘to the drawer and indorsers on the same day, as such was his constant 
practice; if he had received the protest under circumstances indicating 
that it had not been transmitted from New Orleans in due season, it would 

~ have been noted, according to the invariable mode of doing business in 
Bank: Held, that the refusal to instruct the jury that the evidence of the 
cashier was insufficient to charge the indorser with notice of the dishonor 
of the bill was not an error; and that the evidence was such as might well 
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have been left to the jury to determine its effect. Ball v. The Bank of the 
ee eee rE ee Des os «5s » -090 
50. Where a Bank, which was making advances-on cotton, stipulaied with 
a shipper of that article that-he should ship only to the agents of the Bank, 
_who were to sell, &c., the stipulation made the agents of the Bank, pro re 
nata, agents of the shipper, and an account of sales duly furnished by such 
agents to their principal, is evidence againstthe shipper. Jb. ....... 590 
51. A certified copy of the sheriff’s bond is sufficient, unless the authority of 
the bond is questioned by plea, when it would bé-proper for the Court to 
require the production of the original. Caskey-et als. v. Nitcher...... 622 
52. A witness cannot be asked, what were the “motives and intentions” of 
another person in executinga deed. Peake v. Stout, Ingoldshy & Co, 647 
53. Where one partner had been introduced ‘as a witness to support a deed 
of assignment, conveying the partyership property, and had sworn that the 
deed was fairly made, and for the payment of the partnership debts,.he 
may be asked on the cross-examination, whether one of the debts provid- 
ed for in the deed, was not a debt created by hiniself, for the purpose of 
raising money to put into the partnership. Jb,..... gd o ditewne ote kee 647 
54. While the declarations of a party in. possession of land or of personal pro- 
.perty, are admissible as explanatory of his possession, it is not permissible 
to prove every thing he said in respect to the title, how it was acquired, 
&c.; and an inquiry embracing so extensive a scope, should be rejected. 
McBride and. Wife, et al. v. Thompson.........200eeessinscecees +. 650 
55. Plaintiffs claimed title under their grand-father, H. nie ipaihaded the 
slave in qnestion, in 1833, at a sale under execution against the estate of. 
their father,.A; in 1839 A made a deed of trust, embracing the slave, to 
W, to secure W and others for liabilities incurred, and to be incurred,as 
the sureties of the grantor, with a power of sale to.reimburse them for ad- 
vances; in 1841 the trustee sold the slave to the defendant: Held, That it 
-was competent for the defendant to ask A, who was examined asa witness 
for the plaintiff, the following questions, viz: if W,.at a time and place 
designated, did not ask him, in the presence of §, if there were other liens 
than the deed to W on the slave? Ifthere were not.other liens on the 
"slave when W made the above inquiry? If he did not, after the trust sale 
in 1841, inthe presence of certain persons, admit that he owed W a bal- 
ance of $1500? Having answered the last question in the negative, the 

- defendant-was. permitted to. disprove the truth of the answer. 1b. ....650 
56. Where the maker of notes had received them several years previously, 
and delivered the notes of third persons in payment of them, it may be 
presumed that they were destroyed or otherwise cancelled, so as to let in 
secondary evidence of their contents, without a notice to produce them, in 
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_ a Controversy in respect to the substituted paper, Pond, et al. v. Lock- 
Geet wemmvcmverrowerrcerucedersegvecweseSibasete Rebull 669 
57. An answer in Chancery, when offered in evidence, is regarded asa de- 
claration or admission of the party making it, and when the confession of 
the respondent would, with respect to others, be res inter alios, it cannot be 


received. Julian, et al.v. Reynolds, et al. . 2.2.6.0: ce ee eeeeeeeees 680 
58. The declarations of a donor made subsequerit to the execution of a deed 
of gift, are not admissible to defeat the gift. Ib.............05.64- 680 


59. Where a party against whom a judgment is sought to be enforced, al- 
ledged in a bill for an injunction, that he was not served with process, and 
-did not make the note‘on which it. was founded, the deposition of a per- 
_son of the same name, declaring that he made a note of the same amount 
and date in which the complainant did not ‘unite, will be suffictent to sus- 
tain the latter branch of the allegation, ifuneontradicted. Givens, et al. v. 


60. Where, by a bill to enjoin a judgment recovered ona promissory note’ 
the record of the proceedings at law, and the note, are all made evidence” 
proof in respect to the non-execution of the note should not be excluded 
because the note is not produced. Ib. ...........eeeeeeeeeeeees 746 

61. Confessions, or admissions, must be taken altogether, but the jury are not 
bound to give equal credence to every part of the statement. When the 
admission is not a whole, or entire thing, but consists of parts, the jury can- 
not capriciously reject the portion favorable to the party making it; though 
slight facts or circumstances would be sufficient to justify them in disre- 
garding it. . Wilson v. Calvert, Adm’r..... 0.00.0. ove c seen eee eeees 757 

62. The value of the board of a lunatit, depends upon his condition, and the 
‘care, attention, and watchfulness, necessary to be bestowed upon him, to 
be ascertained by proof. Declarations of persons, “ that they would not 
board him for $500 a year,” is not en that it was worth that sum. ./l- 
exander v. Alerander, . 2.6.00 cececeeseeeees podecdfetesetéveees 796 

63. When a party to a suit in chancery, is examined before the master, upon 
an account taken by him, his answers to the points upon which he is ex- — 
amined, are evidence ‘for him ; he cannot introduce irrelevant matter as to 
which he is not questioned, and make it evidence for. him. The statute 
authorizing 8 party to prove items not exceeding $10, by his own oath 
has no reference whatever to the practice in chancery, when a party is re- 
quired by the chancellor to submit to an ase eee before the master. 
pee ST Tee TT LT Cee ee eee re .796 

64. To authorize a charge for attention to a sick negro, it should be shown 
how long he was sick, and the nature uot value of the attention bestowed 
uponhim. 16, .......-....0005- wieides AY otielth Bi verianrdeveae 797 
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EVIDENCE—conrtinuep. 


65. It is competent to inquire whether an account against a party was not 
charged to him by his directions, and whether itis correct, andit.is allowa- 
ble for the witness to answer that it was copied from the defendant’s books, 
and believed to be correct... Strawbridge v. Spann. ......++0+00e008 820 

66. Where a witness testifies as to work and labor done, and money received, 
for which the plaintiffis seeking to recover, if competent to inquire wheth- 
er other work had been done, or money received. Such a question, though 
it directs the attention of the witness that he may state the facts fully, can- 
not be said to be leading. Ib. ....-2eeeeeeeeeer sie pie steph, aieiile.werd 821 

67, Where evidence is admitted which is merely unnecessary, but cannot pre 
judice the opposite party, or mislead the jury, it furnishes‘no cause for the 
reversal of the judgment. Ib. ......-seeeeeees OAR, SRP Ie aE 821 

68. Where the‘ acts of the agent bind the principal, his representations and 
declarations respecting the subject matter, will also bind him, if made at 
the same time, and constitute: part ofthe res geste; but. Quere? Is it compe- 
tent to establish the fact of agency by the declarations.of the supposed 


69. When a note has been paid and delivered up, it willnot be presumed that 
the maker afterwards retains it in his possession ; consequently parol evi- 
dence is admissible to prove a payment when it becomes a material inqui- 
ry, without calling upon the party to whom the writing was delivered to 

‘ produce it. Mead, use, &c,v. Brooks. ....2..cccecccccscccccccecs 840 
See Accounts, 1. 
Sce Construction, 1. 
Sce Deeds of Trust, 4. 
Sce Exceptions, Bill of, 1. 
See Execution, Writ of, 6. 
See Intendments and Legal Presumptions, 1, 3. 
See Right of Property, Trial of, 2. 
See Partners and Partnership, 4. 
See Witness, 2, 3, 5, 6,8, 10, 11, 12. 


EXCEPTIONS, BILL OF. ti ue 


1,. Where the bill of exceptions merely states that the defendant offered to 
show the contents of articles of copartnership by a witness, and that: the 
plaintiff’s objection to the evidence was overruled, the fair inference is, 
that the objection was made becanse it was not shown that the articles 
could not be adduced ; consequently the evidence was improperly admit- 
ted. - Anderson v. Snow 8 Co, eb aly: .. fc cccciccccectecccccsecces 504 

2. The act of December, 1844, declaring that “ itshall not be lawful for any 
of the Judges of the Circuit or County Courts,” to sign bills of excep- 
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EXCEPTIONS, BILL OF—continvEp. 


tion after:the adjournment of the Court, unless by counsel’s consent, in 
writing, a longer time, not beyond ten days be given; is mandatory in its 
terms, and intended to provide for an evil which requires that it should be 
interpreted according to the import of the language employed ; consequent- 
ly a consent extending time for perfecting the bill must be in writing 
Wood's Adlm’r.v. BrownFBe. ooo ye ccc nec c eee ccc eccceeeccsese 563 
3. Where the counsel for both parties agree that an exception taken at the 
trial shall be examined after the adjournment of the Court, and the bill of 
exceptions then sealed and allowed,. this ‘is not a failure or refusal of the 
Judge, within the act of 1826, so as to warrant the Supreme Court to allow 
the exceptions, . Wood’s Adm’r v. Brown...... SocbooSodivas's bee’ 742 


EXECUTION, WRIT’ OF. 

1. The mere right to personal property in the possession of a third person, 
which possession originated, and is continued, in good faith, is not subject 
to seizure under.an attachment or execution ; and where there is-no evi- 
dence tending to prove mala fides, a charge to the jury, laying down the 
law as above stated, is not erroneous, because it omits to refer to them 
the bona jides of the adverse possession. Horton v. Smith. :......... 73 

2. It is no defence to an action by the sheriff, against a purchaser refusing 
to, go on with the sheriff’s sale, and the thing purchased was not the pro- 
-perty of the defendant in execution. That is a matter to be ascertained 
by the purchaser previous to bidding, and cannot be urged against an ac- 
tion ‘for the price. Quere—If relief could not be afforded by the Court 
upon a proper application. Lamkin v. Crawford.’...........02+++. 154 

3. If a sheriff has become liable for a failure to collect the money upon an 
execution, and pays the-same to the plaintiff, another execution cannot be 
issued on the judgment for the purpose of reimbursing the sheriff. Round- 
DRG, TIO occ di ccbeds docncecstapege sp scteccs ast ‘A A 9 314 

4. Where an execution is superseded upon the petition of the defendant, it is 
competent to submit a motion to quash it, not only upon: the grounds dis- 
closed in the petition, but upon any other that will avail, Ib........ 314 

5. Semble, if the defendant approves the payment of an execution against 
him, made by the sheriff, in ‘whose hands it was placed for collection, by 
moving to quash an alias fi. fa. upon the ground of such payment, the she- 
- riff may maintain an action of assumpsit to reimburse himself; Jb:. .314 

6. The sheriff, by order of the attorney of the plaintiff, returned an execu- 
tion by mistake a week too soon, and an alias was not issued, until after 
an execution of a junior judgment creditor, had been issued, and levied 
‘onthe property of the defendant. Held, that-as it did not appear that the 
execution was returned, or its re-issuance delayed, for the purpose of fa- 
voring the defendant in execution, and as a term had not elapsed, between 
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EXECUTION, WRIT OF—continvep. — a 


the return, and the issuance of the alias, the prior execution had not lost 
its lien. Johnson v. Williams, sheriff, et dl......eesccceseceveceees 529 
7. The sheriff returned a writ of fieri facias, indorsed thus, viz: “Levied 
on one tract of land adjoining the lands of Ira Carlton, Mrs. Gray, and 
others, containing two hundred acres, more or less:” Held, that the return 
is sufficiently certain, and the precise location of the land may be shown 
by extrinsic proof; and as the sheriff was digected to‘make the money of 
the defendant’s estate, it will be intended for the purpose of the levy, that 
the defendant was the proprietor of the land. Randolph v. Carlton... .606 
8. A return of the writ, two days before the return term of the writ, without 
a sufficient excuse, is in law, no return, ‘ Caskey, et als. v. Nitcher,. . .622 
9. To authorize a cg. sa. to be issued, the affidavit which the act of 1839 re- 
quires to be made, must be made, although the defendant was held tobail 
previous to the passage of that act: O’Brien and Devine, v. Lews. 666 
10. In a contest between execution creditors, it appeared thatan original, 
alias, and pluries fi. fa. had regularly issued upon the defendant’s judgment, 
the last of which was placed in the sheriff’s hands, before the original fi. 
Ja. in favor of the plaintiff issued: Held, that no question could arise as to 
the dormancy of the defendant’s first fi. fa. as between him and the plain- 
tiff—as his subsequent executions, which were regularly proceeded in, 
were entitled to priority of the plaintiff’s. Leach v. Willliams, et al.. .759 
11. Where goods levied on are removed by the defendant, or by his permis- 
sion or connivance, or are delivered to him under a forthcoming bond, 
which he forfeits, the plaintiff may have a new fi. fa. Ib...+...++.- 759 
12. The sheriff should levy a fi. fa. on a sufficiency of the defendant’s pro- 
perty, if to be found, to satisfy it; but the mere omission of the sheriff to 
do his duty in this respect, will not postpone an elder to a junior fi. fax at 
the suit of another party. Jb.......... sone qeevteteeeeesseunnee 759 
13. The remark of the plaintiff in a fi. fa. to the sheriff, that he would do no- 
thing that could affect his lien, nor must he (the sheriff,) do any thing that 
would cause him to lose it, but if he failed to make the money-by a sale of 
property, he would not rule him, will not make the fi. fa. dormant and in- 
operative, if the sheriff failed to proceed thereon, unless the plaintiff intend- 
_ ed to assent to, and approve the delay, with the view of aiding the defend- 
ants, or protecting their property. Ib.........2eeceeeeeeeees 759 
14, The mere right of property in chattels, unaccompanied with the posses- 
sion, cannot be levied on and sold under a fieri facias, where the posses- 
sion is holden bona fide, adversely to the defendant in execution. Carlos, 
GG, WOT 65 BSB eco d cga tet cccesctcceccotestocsssceus 900 
15. At a sale under execution of the principal’s property, it is competent for 
the surety to purchase, although the judgment and fieri facias may be 


against them jointly. © Ib.. s.6ccccseiecctevccsecccccccccece - ++ -900 
127 
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EXECUTION, WRIT OF—continvuep. 


See Amendment, 4, 

See Attachment, 10. 

See Bank, 2. 

See Damages, 3. 

See Husband and Wife, 7. 

See Judgment and Decree, 4. 

See Right of Propert#T rial of, 14. 

See Sales, 1, 2, 3, 4. 

See Variance, 3. : 


EXECUTORS AND ADMINISTRATORS. 


1. An administrator is chargeable upon his settlement, with the amount of a 
note due by him to his intestate,as money in his hands. Duffee, adm’r v. 

- Buchanan and Wife. 27 
2, An administrator may subject himself to be charged with the notes of 
third persons, as assets, upon proof of neglect or mismanagement ; and 
when the record recites, that the Court, upon the proof adduced, was satis- 
fied he was chargeable with such notes, it will be considered in this Court» 
that the proof was sufficient, if no objection was made to it in the Coprt 
below. Ib. 27 
3. One who, as administrator, improperly sues out an attachment, is liable to 
respond in damages personally. He cannot, by his tortious conduct, sub- 
ject the estate he represents, to an action for damages. Gilmer v. Wier. 


4. L. was indebted to F., and in payment, sold him a promissory note, but 
without indorsement,on A. This note was collected of M. as an attor- 
ney, but the suit thereon was in the name of L., and did not show that any 
one else was interested therein. I’. demanded the money of M. after he 
received it, and while H., who was about to become L’s administrator, was 
present, informing the latter that he should claim the money of him, if he 
received it; to which M. replied that he could not recognize the right of 
any one to the money but L’s administrator. H. administered, received 
the money of M., and returned it in the inventory as a part of L’s estate: 
Held, that assumpsit for money had and-received, would lie against H., in 
his individual capacity ; that the notice, and subsequent receipt and appro- 
priation of the money, being a conversion of it, rendered a further demand 
unnecessary. Houston v. Frazier........+ Jog eewedceescscveccccess 81 

5. The personal representative is entitled to examine and litigate the title of 
any one who claims an interest in the final distribution of the estate.— 
Watson and Wife v. May....ccccccerccccpecccccccvevccccsssecs 177 

6. When the proceedings by an executor or administrator have been in con- 


. 
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EXECUTORS AND ADMINISTRATORS—continvueEp. 


formity to the rnles prescribed for his action, there can be no review of the 
facts upon which the judgment of the Court is founded, although persons 
having an adverse interest were not apprised of the final settlement in- 
tended by the administrator. On the other hand, the administrator cannot 

. prevent a re-examination, when the proceedings are erroneous, because 
those actually interested have not appeared, Jb........+... errr: 1977 
7. A person appointed an administrator in another State, may maintain an ac- 
tion as provided by statute, if no personal representative shall have been 
appointed and qualified here ; and where d debtor of the intestate has been 
appointed administrator in this State, he may plead his appointment and 
qunlification in bar of an action by the foreign administrator brought for 
the recovery of the debt. Kennedy v. Kennedy’s Adm’r.******....+++ 391 
8. A suit commenced against one partner of a-firm, will survive against his 
persona] representatives, and may be revived against them hy sei. fa. S. 
& E. Travis v. Tartt...... Weiesarensiancerntyenmn wee eames -574 
9. Anadministrator with an interest may purchase at a sale made of the in- 
testate’s estate, and if he uses the assets of the estate in making such pur- 
chase, the distributees may elect to consider the appropriation a conver- 
sion, or may treat the administrator as a trustee; this being the law, he 
cannot make a gift of the property so as to defeat the trust. Julian, et al. v. 
Regmolde, o6 dh... 2 .cccccccccccccocccvcqscedccsescosesesese .- -680 
10. Although administration may be granted in another State upon the estate 
of one who there dies intestate, if slaves belonging to the estate are brought 
to this State by the administrator, a Court of Chancery may here entertain 
‘a bill by a distributee to enforce a distribution. Ib.......+++eeeees 680 
11. Although the writ, and declaration, may describe the defendant as an ex- 
ecutor, yet if the declaration shows that the action cannot be maintained 
against him in his representative capacity, it wiil be considered as a de- 
scription merely of the person, and a judgment will be rendered against 
him in his individual character. Johnson v. Gaines........+0+2+00 791 
12. Insuch acase, where the administratrix was the purchaser, the heirs may 
proceed to enforce their lien against a second purchaser with notice, and 
cannot be required to resort in the first instance to the sureties of the ad- 
ministratrix on her official bond, she having paid no part of the purchase 
money, and being insolvent. Strange, et al. v. Keenan, et al....... . 816 
13. Notes made by a trading company, and for which the plaintiff’s intestate 
might have been liable as a partner, are not admissible to. the jury under 
the pleas of non-assumpsit, want of, or failure of consideration. McGehee 


14. Where a judgment is obtained against one as the executor of an estate 
after the resignation of the trust, the judgment has no effect upon asuc- 
ceeding administrator, and therefore an execution may lawfully issue to 
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~the sheriff, although he is the succeeding representative of the same estate. 
PaO. BME oo cee ewieetcciccccccsccccccccccccees OUrr 842 
15. When an administrator resigns pending a suit against him, the plaintiff is 
not compelled to make the succeeding administrator a party in his stead, 
though he has the privilege to do so; but may proceed with the suit, in 
order to charge the resigning administrator and his sureties, unless the 
resigning administrator also shows a due administration, or a transfer of all 
the assets to the succeeding administrator. Skinner v. Frierson & Crow..915 
16 When the resignation is suggested with the consent of the plaintiff, he 
may make the succeeding administrator a party, but if the suggestion is not 
assented to, the administrator is put to his plea, which must show not only 
the resignation, but the other matters essential to a full discharge. 16.915 
17. After a resignation, the administrator no longer represents the estate, and 
a judgment afterwards recovered, will have no effect to charge a succeed- 
ing administrator. Ib. ......ccs ce ceee cess eee reneceeeeeeeeees 915 


See Assumpsit, Action of, 1. 
‘See Judgnfent and Deeree, 5, 


FEME COVERT. 


1. Where goods are furnished to a married woman, on the faith of her sepa- 
rate estate, or she executes a note as the surety of her husband, there is 
such a moral obligation to pay the debt, as will support an action at lawon 
a promise to pay after the coverture has ceased. Vance v. Wells & Co. 399 

2. Where a married womat, having a separate estate, executes a note in her 
own name, it is prima facie evidence that the goods were furnished, or cre- 
dit given, on the faith ofher promise. Ib. 399 


FENCE. 


1. A partition fence, between adjoining proprietors, is, under the statute, the 
joint property of both, and each is bound to keep the entire fence in good 
repair. One cannot therefore maintain an action of trespass against the 
other, for an injury consequent upon an insufficint fence. Walker v. Wa- 
WRB. cone cocccccccvcces Nh PPI EE PS PEE -493 

2. Ifa partition fence is out of repair, and one of the proprietors will not aid 
in repairing it, the other may cause it to be done, and recoyer the value 
before the appropriate tribunal, although viewers have not been appointed 
EET EME, Mo ccc gccdpcccsdecasesecsccesencccsqoes 493 

3. If adjoining proprietors enter into an agreement, one to keep up one-half 
the fence, and the other the other half, an action of trespass cannot be 
maintained by one, against the other, for an injury caused by an insuffi- 
cient fence, but the remedy is for a breach of the contract. Jb. .... .49% 
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FERRIES AND BRIDGES. 
See Carriers, 1. 


FORCIBLE ENTRY AND DETAINER, &c. 


1. In the complaint before a justice of the peace, it was alledged, that the 
plaintiff “ has the peaceable. possession of the north-east quarter of section 
five; township eight, range eleven, east, in the Coosa land district, in the 
west part of said quarter, being and lying in the State and county aforesaid, 
dwelling house and other buildings, and fifty acres of land cleared, more 
or less ,” and after alledging the forcible entry and detainer of the premi- 
ses, the complaint proceeds thus, viz: “ detaining and holding the same by 
such words, circumstances, or acting, as had a material tendency to excite 
fear or apprehension of danger.” Held—1. That the description of the 
premises was sufficiently specific. 2. That the allegation of force was as 
direct and full as the statute requires. Huffaker v. Boring........... 87 

2. The testimony of a witness, in a proceeding fora forcible éntry and de- 
tainer, that he “he had fodder on the premises by plaintiff’s leave, and 
plaintiff told witness, that he could have the land, or part of it, during the 
year,” &c., is admissible as to the first branch, viz: that thé ‘witness had 
fodder on the premises by plaintiff’s permission: because this tends to show 

> an actual possession , but inadmissible as to the second, because it amounts 
to nothing more than a mere assertion of a right by the plaintiff. ConseR, 
C, J., thought the testimony inadmissible, in toto. Ib.......0+eee0e+ 88 
See Amendment, 8. 

See Evidence, 13. 
See Judgment and Decree, 2. 
See Verdict, 1. 


FRAUD. 


1. A deed of trust operative as a security for the payment of money, is not 
fraudulent per se,on account of the reservation of uses to the grantor. 
ea THI i 5650s TE FIR aes itn HS Palecities ds 9 

2. With a view of showing that a sale of property on long credits was fraud- 
ulent, by reason of the inadequacy of the price agreed tobe paid, it is per- 
missible to prove, that the price stipulated is less than the property in 
question would have commanded, on the time given. Borland v. Mayo. 105 

3. With the view of showing the transaction to be fraudulent, it is compe- 
tent to show that the vendee, who purchases from his son-in-law all his es- 
tate (which is a large one,) even on time, was himself greatly indebted at 
Gin theme oF the perchance: Ba oc. c ccc cnctedesugesvcscceceasiods 105 

4, If a debtor in failing circumstances makes a transfer of his property, which 
is intended, both by the vendor and vendee to prevent what they consider 
a sacrifice by sale under execution, and thus enable the vendor, after- 
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wards to give a preference to his own proper creditors over those to whom 
he was liable as a surety; suclwa transaction is a fraud upon the creditors 
who are hindered or delayed in the collection of their debts. Jb.....105 
5. Ifa father-in-law purchase from his son-in-law, who is in- failing cireum- 
stances, all his estate, consisting of lands, slaves, furniture, &c., the trans- 
action will be looked on with suspicion, and if thére are other circumstan- 
ces making its fairness questionable, then, altogether, they should be con- 
sidered, by the jury, as adverse to the vendee, upon an issue of fraud, vel 


6. Inadequacy of price, upon the sale of property, is a badge of fraud, where 
the vendor was greatly indebted ; though in itself it may not be sufficient 
to avoid the sale, unless the ‘disparity between the true value and the price 
paid, or agreed to be paid, was so great as to strike the -understanding 
with the conviction that the transaction was not bona fide.. Ib... ..106 

7. If mala fides is not attributable to the vendee, but he has acted with fair- 
néss, his purchase cannot be pronounced void, at the instance of the vendor’s 
creditors, merely because its tendency was to defeat or delay them. Jb. 106 

8. When the creditors of a vendor levy on property claimed by another, by 
a previous purchase and delivery, if any suspicion is cast upon the fairness 
of the sale, the jury may infer fraud, unless an adequate consideration is 
proved. Seamans, et al. v. White. ..... weet feos dba 002 lo vnw acess 656 

9. A creditor who alledges fraud in the conveyance of a debtor, by a mort- 
gage or deed of trust, cannot be prevented from trying this question in a 
Court of law, before a jury. Marriott & Hardesty etal.v. Givens...... 694 

10. When the claimant asserts an absolute title to slaves levied on as the 
property of-a debtor, and the proof shows that a portion of these slaves 
were purchased with money or funds of the debtor, and that the bills of sale 
were taken in the name of the complainant, the possession remaining with 
the debtor, this is evidence of fraud. Ib. ........0-eeeeees wationan 695 

11. The assertion by a cestui que trust against creditors, that the grantor in 
a trust deed is indebted to him in a larger sum than he is enabled to prove, 
is evidence of fraud, unless the suspicion of unfairness is removed by evi- 
dence. Ib... ..cccccceccsecceees COCR oseesees vneeses Geddoves 695 
See Bankrupt, 9. 

See Chancery, 5. 

See Debtor and Creditor, 5, 7. 
. See Deeds of Trust, 4 

See Estoppel, 1. 

See Evidence, 2. , 

See Gift, 2. 

See Indorser and Indorsee, 1. 
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FRAUDS, STATUTE OF. : . 


1. Although a contract for the purchase of land, at a sheriff’s sale, cannot be ‘ 
enforced, if not in writing, signed by the party, yet it is unnecessary to aver 
this fact inthe declaration. Bell v. Qwen........eeeeeeeeceeeeees 312 

2. Where a father conveys personal property to third persons, in trust for a 
married daughter, and” delivers the property accordingly, neither the 2d 
section of the statute of frauds, or the act of 1823, “to: prevent fraudulent 
conveyances,” make registration necessary to its operation against the cre- 
ditors of thehusband. O’Veil, Michaux & Thomas v. Teague & Teugue, 345 

3. When a contract in reference to the sale of land is signed by the vendor 
only, and the purchaser afterwards transfers the written contract to anoth- 
er, by indorsement, investing that person witli all his interest and claim, 
the signature of the purchaser Withdraws the contract from the influence 
of the statute of frauds. Norman v. Molett.........000ececeeeeees 546 

4, S, having a judgment against A, verbally agreed with him that he would 
bid off the land of A, subject toan agreement to be afterwards entered in- 
to between them. Shortly afterwards they met, and ascertained the amount 
due from A to S, including the-note here sued upon, and it was then agreed 
in writing, that-A should have two years to pay the debt, by four equal 
instalments, and that upon the payment of the debt, S would convey the 
land to A. A failed to pay the instalments, and by consent of A, S sold 
the land—Held that the verbal agreement was void under the statute of 
frauds, and the written agreement void for want of consideration. That 
it was a mere gratuitous promise, which 8 might have disregarded, and 
brought suit_ immediately for the recovery of the debt, and therefore did 
not exonerate the surety. Agee v. Steels. 2... cceeecceceeeccceees 948 


See Principal and Surety, 2. 
GAMING. 


1. A note, or other security, given in consideration of money wonat gaming, 
is void in the hands of an innocent holder, for a valuable consideration, 
unless he was induced to take it, by the representations of the maker.— 
Mitanlngy 0: Mlmasiing 8 hi. go 20'se cp cea vcccsseSscccsvcccosecess 138 

2. The payee ofa gaming note, who has transferred it to another, is a com- 
petent witness for the maker, and may be compelled to testify as to the 
consideration of the note, upon a bill in Chancery,. filed by the maker 
against the indorsee. Jb...... daa bie TUVALA aah 3s Chee kee fe asa 


GARNISHMENT AND GARNISHEE. 
1, A garnishment, to obtain satisfaction of a judgment, must issue out of the 
Court in which the judgment was rendered ; therefore, a garnishment can 


not issue out ofthe County Court, when the judgment was rendered in the 
Orphans’ Court. Hopper, garnishee, v. Todd. ......00000++0000 ees 121 
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GARNISHMENT AND GARNISHEE—continvep, 


‘2, One who is summoned as transferee of the debt admitted to be due by the 
garnishee answering in the suit, will not be permitted to take advantage 
of errors in the proceedings, either against..the original defendant or 
against the garnishee. ~Blackman v. Smith. ..........00eeeeeeeees 203 

3.-It is of no importance, that two or more persons afe summoned by the same 
notice to appear and contest the plaintiff’s right to condenin a demand 
which the garnishee suggests has been transferred to another, or to others; 
but if the objection was valid, it should be raised before submitting to go 
Op tiiel.. Bigecsncectccsvecvisace bloes essen sessccssescecceces 203 
4, After a judgment against a transferee, an issue will be presumed, if one 
Was mocessary.- Bb... ccs cvccccviegcoccscccccccccacccspocnccese 203 
5. When the transferee contests the plaintiff’s right to condemn the debt; he 
is subject to costs, if the plaintiff prevails. Ib, .........+.-++s0e0- 203 
6. A proceeding by garnishment is the institution of a suit by the attaching 
-creditor, against the debtor of his debtor, and is governed by the general 
rules applicable to other suits adapted to the relative position of the par- 
ties. “S.& E. Travis v. Tartt........06.... dudpedésobeveseGdnces 574 

7. When one of a firm is garnisheed, the creditor must be considered as elect- 
ing to proceed against him solely, and on his answer, admitting the in- 
debtedness of the firm, is entitled to have judgment against him. Jb. 574 

8. It is irregular to permit the defendant.whose debtor is summoned as a 
garnishee, to contest the garnishee’s answer, unless it is done at ‘the term 
when the answer is filed, or unless an order is then made for that purpose. 
Graves v. Cooper........+++- bade dia eddedsedsededccgoveceses 811 

9, The proper course of practice in such cases is, for the defendant to deny 
the correctness of the answer by oath, and to file a suggestion of the na- 
ture of the garnishee’s indebtedness, as in a declaration, to which the gar- 
nishee may plead. The judgment, if against the garnishee, is one of con- 
demnation to pay the plaintiff’s demand. Ib. .............+22005- 81] 


GIFT. 


1. The declarations of a father, made to his son-in-law, when he delivered 
to him several slaves, shortly after his marriage, that they were intended 
for the-use of the donor’s daughter, and were not given absolutely as an 
advancement for her, are admissible evidence, where a deed was subse- 
quently executed for the purpose of carrying out the intention. O’Veil, 
Michaux & Thomas v. Teague and Teague..'...-.0..22eeececteeees 345 

2. Ifone purchase slaves ata sale under a fiert facias with the money of the 

~ defendant, and then give them to the children of the latter, the donees can- 
not recover them of a person who afterwards purchases at a sale under a 
deed of trust subsequently executed by the defendant; if the sale under 
the deed be irregular, the purchaser may defend himself ipon the ground 
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GIFT—conrinvep. 
of the trustee’s right to the possession. MeBryde and Wife, et al. v. Thomp 
son. ? 650 
See Husband and Wite, 7. 


GRANTS BY ACTS OF CONGRESS. 


1. A concession for a tract of land south of latitude of thirty-one, west of the 
Perdido, and east of Pearl river, was made in 1806, and confirmed by an 
act of Congress passed in 1832, which-contained a proviso, declaring that 
the act should “ not be held to interfere with any part of said tract ‘which 
may have been disposed of by the United States previous to its passage :” 
‘And providing further, that it “shall be held to be no more than a felin- 
quishment of whatever title the United States may now have to such tract 
of land:” Held, that if the United States had no interest int the premises 
when the act was’ passed, in consequence of a previous disposition or other 
cause, it was wholly inoperative, either to grant or confirm a title; that as 
the land was situated bélow high-water when Alabama was admitted’ into 
the Union, if the federal government was ever entitled to the right of soil, 
its title was disposed of previous to 1832. Doe ex dem. Kenne ly v. Bebee, 909 

2. The lessors of the plaintiff claimed under a Spanish permit, dated 11th 
December, 1809, for an unknown quantity of land, situate in Mobile, which 
the commission for the examination of land titles reported was forfeited,. 
under the Spanish law, for want of inhabitation and cultivatiou. The ti- 
tle under which the defendant claimed commenced in 1803, ‘and was con- 
firmed by an act of Congress of 1822, and embraced a lot for oné hundred and 
forty-nine 4-12 feet on Water street, known under the Spanish government 
as a water lot, and situated between Church and North boundary streets ; 
immediately front of this lot, and between Water street and the channel of 
the river, improvements were made prior to May, 1824, by those under 
whom the defendants deduced title ; In May, 1824, an act of Congress was 
passed, by which the United States relinquished their right to the lots of 
ground, east of Water street, and between Church and-North Boundary 
streets, then known as water lots, and situated between the channel of the 
river, and the front of the lots, known under the Spanish government as 
water lots in Mobile, whereon improvements have been made, and vested 

_ the same-in the propriétors of the latter lots; except in cases where the 
proprietor had alienated his right to the then water lot, or the Spanish gov- 
ernment made a new grant, or order of survey for the same, while they 
had the power to grant the same; in such case the right of the United 
States was vested in the person to whom such afienation, grant, or order of 
survey was made, or his legal representatives: Provided, that the act shall 
not affect the claim of any person, &c. In 1836, the claim of the plaintiff 
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GRANTS BY ACT OF CONGRESS—continvep. 


was confirmed by an act of Congress, which declares that it shall only op- 
erate as a relinquishment of the right of the United States, without in any 
manner affecting the claims of third persons: Held, that the plaintifis had 
no right to the premises claimed by them, which could in any manner im- 
pair the confirmation of 1822, and the subsequent enactment of 1824; that 
the former act-invested the defendants with all the title of the United 
States to the lot west of Water street, and the latter, in. virtue of improve 
ments made on the water lot, relinquished the same to the proprietor of the 
western lot: consequently the title to the lots claimed by the defendants» 
both east and west of Water street, having passed out of the United States 
previous to 1836, and vested in individuals, the act passed in that year was 
imoperative as against the defendants.’ Doe ex dem. Pollard’s Heirs v. Greit, 
DGhee capicisiccres's OF dt hag exysio dd chine wen 0910 hos 0d,ad Gee Ke apay 930 
3.' Where the plaintiff claimed under a Spanish permit, dated in 1809, which 
had been unfavorably reported on, a part of the shore of Mobile bay which 
had not been reclaimed from the water when Alabama was admitted into 
the Union, in 1819; an act of Congress passed subsequently to the latter 
period, relinquishing to the plaintiff so much of the shore as is embraced by 
the permit, provided the rights of other persons are not thereby affected, is 
epperetives Baya once cnn sicneness sy bre tiencenes Gee sekccneves 931 


GUARDIAN AND WARD. 


1. The proceedings in q testamentary cause being reversed back to an ac- 
count of distributable assets, in a contest between distributees and execu- 
tors, it was remanded, that a guardian should be appointed to an infant 
distributee, with leave to the. guardian to investigate the accounts; Held, 
that the privilege did not extend to.the executor, he being named as the 
testamentary guardian, and after the return of the suit to the Court below, 
qualifying as such. Sankey’s Ex’rs v. Sankey’s Distributees. ........ 601 

2. Previous to the act of 1845, the Orphans’ Court was not invested with the 
jurisdiction to compel the executor or administrator of a guardian to appear 
and settle the accounts of the deceased guardian. Snedicor v Carnes, 655 

3. Where a guardian voluntarily files his accounts for final settlement, with 
the Orphans’ Court, he cannot object on error, that the publication required 
by the statute was not made—the notice contemplated by the act being 
intended for the benefit of the ward, or others interested in the settlement: 
Treadwell. Guardian, v. Burden, Adm’r. ..6..00.00000cccceeceenes 660 

4. All decrees made by the Orphans’ Court, upon the final settlement of the 
accounts of the guardiags of idiots, lunatics, and others, have the force 
and effect of judgments at law, and execution may issue for the amount 
ascertained to be due, against the guardian: And when an execution is- 
sued on such decree, shall be returned by the sheriff “ not found,” gene- 
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rally, or as to a part thereof, execution may forthwith issue against the 
sureties of the guardian,: Ib. .2.....02eceeeacceeececs bccesncces 660 
5. No action can be maintained against a guardian, or his sureties, on his of- 
ficial bond, whilst the relation of guardian and ward subsists. Eiland; 


Fadige, E6c. Chandler... 2 accocsccccccqecsvgebesspaices*enecces oe ef Bl 
6. The removal of a guardian beyond the limits of the State, is a sufficient rea- 
son for severing the relation, and revoking the appointment, Jb, .... 781 


7. The guardian of, a lunatic, under our statute, has the same powers, and is 
subject to the same restrictions, as. the guardian of an infant. Alerander 
CE, 65.6.0 68 whee 6040 0 Hee en n+.8 ae 10 a8 92 0.0 See 

8. A guardian cannot charge his ward’s estate with any counsel fees he may 
choose to pay ; it must appear that the services were required, and the 
compensation. such as is usual, and customary for such services. Where 
no proof is made, it is competent for the chancellor to determine the value 
of counsel fees in his own Court, and this Court will not revise his deci- 


M,.  T4. 4.0 04.08 ih 0 et ep 6% 2.0 0.8.4 6 see ee ee wee 796 
9. A guardian cannot charge a commission for the custody and safe keeping, 
of either money, or choses inaction. Ib... .. 22 ee ee eenees 796 


10. In transporting the lunatic from place to place, it is the duty of the guar- 
dian to select the cheapest mode consistent with the comfort and safetor 
the lunatic ; if the public conveyance is suitable, and cheaper than a pri- 
vate one, it is his duty to'take it. Ib... .. ese e cece ees 797 

11. An account receipted for the board of the lunatic, is not a sufficient vouch- 
er, without proving, that the services were rendered, the money paid, and 
the charge reasonable. Ib....... 640.966 ches be Owe ee » 797 

12. Acts done by the guardian, without authority, on account of the ward, 
will not bind the ward, unless beneficial to him, Therefore, when the 
guardian of a lunatic, undertook to commence the business of planting on 
behalf of the lunatic, purchasing mules, provisions, &c., and the enterprize 
proved unfortunate, he was held responsible for the hire of the slayes. It 
was the duty of the guardian, if he considered it more beneficial to the lu- 
natic to work the slaves, than to hire them out, to apply to the proper tri- 
bunal for authority sotoact. Ibo... cee ee ee ee ee eee 797 

13. Where the guardian made an exchange of {wo of the slaves of the luna- 
tic’s estate, those interested in the estate, had the right to disaffirm the con- 
tract, and charge him with the value of the slaves so 


See Orphans’ Court, 13. 





HUSBAND AND WIFE. t 


1. When, by the laws of an Indian tribe, the husband takes no part of his 
wife’s property, it is a necessary consequencé, that the wife retains the ca- 
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pacity to contract, and it is likely, means were provided by their laws for 
the enforcement. But if'such was the case, it is not perceived how the 
wife could, in our Courtsof law, be sued alone, so long’as the marriage 
continued,*as the case presented would be that of a wife with a separate 
ve My de oh eed ec, OS Ee a ee ek 48 
2. When, by the law of an Indian tribe, the husband has the capacity to dis- 
solve the miarriage at pleasure, and his abandonment of his wife, he re- 
maining within the jurisdiction of his tribe, is eviderige that he has done 
80, the effect of this dissolution of the marriage is the same as-if directed 
he pede eee sill. LLL R EEL, CERES 48 
3. When, by the te:ms of a written contract, money is to be paid to one, as 
the agent of a_feme covert, the husband is not a. competent witness to sustain 
the contract in a suit by the agent toenforce fayment. Wier v. Buford. 134 
4. When a feme covert appoints one as her‘agent, to hire slaves, which in 
point of fact belong to her children; and a hiring is actually made, the per- 
son hiring is authorized to treat with the feme covert as the principal in the 
contract, until he has notice that the contract enures to the benefit of oth- 
ers ; and her acts and declarations with reference to the slaves hired, will af- 
t the contract in the same manner as if she had a separate estate in the 
Slaves, or was acting in the premises by her husband’s consent. Jb. 134 
5.. Where the husband conveys, by way of release, to the wife, for her sole use 
and benefit, all the right, title and interest he had acquired, by virtue of 
their marriage, to certain stock in an incorporated company, as also the 
right to sue the company for permitting the unlawful transfer thereof, such 
a conyeyance will be inoperative at law; and the rights of the husband at- 
tempted to be released, will, upon his being declared to be a. bankrupt, 
vest in the assignee in per rr Butler and bd v. Mer. Ins. Co. of 
City of Mobile... ..... “son -146 
6. A deed purporting to convey. certain eave from a father to third persons, 
in trust for the “benefit” of a daughter, then recently married, prov ided 
that the daughter, together with her husband, were to retain the possession 
of the slaves, with their increase, during coverture, and the natural life of 
the daughter; should she die without issue, the slaves were to revert to the 
donor, or his Jawful heirs* Thus, as the deed. declares, conveying the legal 
interest to the ustees in trust, and the possessory-interest to the daughter and 
JSorever, (if any,) if none, according to the terms be- 
fore set fo ld, that the deed conferred upon the husband and wife 
the possessio e amit during coverture, and the life of the wife ; that 
upon the death ¢ wife, the possessory interest of the heirs of her body 
commences, and: usband being in possession, the slaves were subj ec; 
to seizure ahd sale under an execution against his estate. O'Neil, Mi- 
chaur & Thomas a 5 nus So 4 eo 4 6 Oe 345 
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HUSBAND AND WIFE—contirvep. 


7. The Orphans’ Court must decree to husband and: wife the distributive 
share of the wife, unless it is shown that she has a separate estate in it. 
A Court of Chancery can alone compel him to make a settlement upon 
‘her. The Distributees of Mitchell v. Mitchell, Adm’r.......... aneehe 415 

8. A conveyance by the husband, to his wife, of a life estate in certain pro- 
perty, which conveys to her a present, vested interest, and is not testa- 
mentary in its character, will not bar the widow of her dower. Ib. 415 

9. Under the 4th rule of Chancery practice, it is not necessary to serve a sub- 
pena upon’a married woman, unles she has-a separate estate. jt will be 
sufficient if served upon her husband. Hollinger & wife v. B. B. Mobile, 605 

10. The rendition of a decree by the Orphaiis’ Court, for the distributive share 
of the wife, in the name of the husband alone, it is a clerical misprision, 
and may be amended; it is not an error of which he can complain. Parks 
VD, ROU: 52056 wrens ane chelewoeporre ds cabied outdone ewepense o-i¢ 4 FOR 

11.°A wife may join ina suit with her husband, upona promise made to her 
whilst sole, or when she is the meritorious cause of action, and an express 
promise is made to her after marriage, because the action-in these cases 
will survive to her. When the promise is made to her, it is proof that she 
is the meritorious cause. Morris v. Booth and Wife,.....++++++0++ 907 

12. When husband and wife join in action, upon a promise made to the wife, 
neither a debt due by the wife after marriage, a, debt due by the husband 
alone, or a debt due by husband and wife jointly, can be pleaded as a set 
OE... Bove. 0, af0-<.0:9:07,9)9 3209.08 te bo oe e eae ge + + 907 


INDIAN TRIBES. 


See Conflict of Laws, 1, 2. 
See Husband and Wife, 1, 2. 
See Marriage, 1. 


INDORSEMENT. 


1. The contract evidenced by a blank indorsement, is ascertained by the 
law, and cannot be modified or changed by parol evidence. T'ankersly v. 
Ee hh, IIs 0 5 0 50:tg 66a 0 6608 nes tag tecesiacd beyonce gees +247 

2, It is unnecessary to fill up a blank indorsement, even when the description 
in the declaration is that the note was indorsed to the plaintiffs. Riggs v. 
pS ge PP Te ere tire rrr tise BPSD, 2864 628 

3. J. & S. Martin transferred this paperto a third person, and having after- 
wards re-possessed themselves of it, might erase the indorsement, and 
sue intheir own names. Bogan v. Martins. .........eeeeeeeeeede 808 

4, Commercial paper, received as an indemnity for existing liabilities, is noz 
transferred in the usual course of trade between merchants, so as to ex- 
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empt it from a latent equity existing ne the original parties. .An- 
drews & Bros. v. McCoy, PEL Sede MEO o So's Wades obet CS 21 ade 920 

5. To enable the holder to rely on the rules of the law merchant, a8 to the 
transfer of negotiable securities, the legal title to the paper must be vest- 
ed in him by an‘indorsement. Ib. ..........cce ec ev ec cccecccees 920 
See Amendment, 5. 


See Consideration, 2 


LA 
INDORSER AND INDORSEE. 


1. ‘M. became the indorser for L. of certain bills of exchange, upon an agree- 
ment that they should be used in the purchase of the stock ofa particular 
bank, in which both were equally interested, and both tobe equally bound 
for the payment of the bills. L., pursuant to an arrangement with H., 
transferred the bills to C., in paywerit of a debt due by H. to C., the latter 

being ignorant of the agreement between M. and L., relating to the in- 
dorsement of the bills: Held, first, that C. could recover of M. the indors- 
er, though L., in the transfer to C. had violated the contract by which the 
indorsements were made. Second, that if L. was the dupe of H. in the 
contract by which the bills were transferred to C., the fraud could not be 
visited on C., who was ignorant of it, and did not participate in it. Clapp, 
et al v. Mock. etal... ......- PT A a a ro re ee} 

2. In an action by a prior against a subsequent indorser, who has been com- 
pelled to pay the note, a declaration which alledges the making of the note, 
its indorsement, protest for non-payment, and notice to the defendant, and 
then deduces his liability, if sustained by proof, entitles the plaintiff to 
recover ; especially if a count is added for money paid, laid out and ex- 
pended. Spence v. Barclay. ....... Oo cccccccccevessccicvccecee’s 581 

3. Where a note is indorsed to one person, with the assent of all interested, 
in payment of debts due the indorsee and several others, the indorsee may 
maintain. an action thereon in his own name, and no defence can be inter- 
posed to avoid its payment, which would not avail ifthe note had been in- 
dorsed and the suit brought in the names of all who were entitled to re- 
ceive portions of the sum collected. Pond, et al. v. Lockwood, et al. 669 


4. The discharge by the holder ofa note, of slaves of the maker sufficient to 
pay the debt, seized under an attachment at his suit, does not operate in law 
or in equity to relieve the indorser. Caller v. Vivian, et al........... 903 


' See Contribution, 3. 
See Evidence, 48. 
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INFANCY. . 

1. A bill single made by an infant, although. the consideration be something 
else than necessaries, is voidable merely, and may be ratified by him af- 
ter he attains his majority, so asto entitle the payee to maintain an action 
Riven... Haat ty Cette, | 0} 5 a.m. ¢apigse hh, 2.8))0:8 ever 4 aot - 725 

2. Where the plaintiff replies to the plea of ifeman, that the defendant pro 

to pay the debt in question after he attained his majority, the fact of 
infancy is admitted, and it devolves upon the plaintiff to prove the subse- 
gnamt permet, 2 BB. o.0 ossis angen ncsasbitnedenanned buatehootne 725 

3. Where infants are cited and do not appear, it is not errorto render a de- 

cree without the appointment of a guardian adlitem. Parks v. Stonum, 752 


INSANITY. 


1. An opinion of a witness, that a testator was insane atthe time of making 
his will, is not competent testimony, he admitting at the same time, that 
e he knew no fact or cireumstance on which his opinion was founded. Bow- 
Hing vo. Boiling, Err... ccs cies cccccadecsiccvdscccccsteccves 538 


INSOLVENT DEBTOR. 

J. When a debtor has been arrested, and has given a bond to keep the 
prison bounds, he is not discharged by making affidavit that the par- 
ticular ground upon which he was arrested is* untriie. Under the act 
to abolish imprisonment for debt, he can be discharged by reason of this 
affidavit only, only when in custody of the arresting officer. Morrow and 
Sata di Wega 6. Fit. ce ee cp ceccecstoaneen 288 

2. The act to abolish imprisoument for debt, is to be construed in connection 
with the previous legislation on the same subject, and under it, when the 
prisoner seeks a discharge by a surrender of his property, &c., or by swear- 
ing that he has none, the application must be made to a Judge, or two jus- 
tices of the peace, as required by the previous acts: but if the schedule, 
&c. be contradicted by the creditor, one justice will constitute a Court 
competent for that purpose, uuder the act of 1839. Jb........- 288 

3. A plea in avoidance ofa bond for the prison bounds, on the ground ofa 
discharge, under the statutes relating to the discharge of debtors, is bad if 
it does not aver that notice was given to the creditor, and which does not 
show a discharge by a Judge, or two justices of the peace, as provided 
by the act of 1821. Ibe... cee ee cee eee peccvese lon 288 

4, If one in the limits under a prison bounds bond, voluntarily surrenders 
himself in the common jail of the county, and to the custody of the sheriff, 
in the discharge of his sureties, it is a discharge of the bond, although 
done before the enpiration of sixty days. Ib... 1.5.20 eee 288 

5. But if such surrender is colorable merely, and not intended to be for the 
purpose of discharging the bond, it does not have that effect. The inten- 
tion of going within the jail, and the surrender to the sheriff, is a matter 
for the determination of the jury. Fb... 1... ee ee te ee ee 288 
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INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. When an ‘act, which is continuous in its nature, is proved to exist, its con- 
tinuance may be presumed, until the contrary is shown. ‘Garner v. Green 








2. Where it appears that the defendant out plaintiff pleaded anil replied. “ in 
short by consent,” it will be imtended that the plea and replication. con- 
tain every material allegation that. the law requires, to make therff’ com- 
plete ; but if the pleading could not be supported, if drawn out in form, a 
demurrer should be sustained, if'so interposed as to reach the defect. Har- 
groves v. Cloud. . Sehedbesseceecicreceseeucde 173 

3. The plaintiff sapaieel ‘the defendant's gin, under an agreement that he 
should have all that he could obtain for it above fifty dollars, to compen- 
sate him for repairs; he kept. it in his possession several years, endeayor- 
ed to sell it, but.was unable to find a purchaser: the defendant addressed 
a note to the plaintiff, demanding the gin or fifty dollars, which concluded 
thus; “ if you do not give one or the other, we will have to settle the mat- 
ter some other way.” The plaintiff, upon the receipt of this note, permit- 
ted the defendant to take the gin into his possession: Held, that the infer- 
ence from the evidence was, that the plaintiff voluntarily assented to the 
defendant’s demand, and could not recover for the. repairs ; unless, per- 
haps it could be shown that the defendant had sold the gin for more than 
fifty dollars, or that the repairs.made it worth more than that sum, and in- 
stead of selling he had used it. Hayden v. Boyd......+...0.+.0++4¢ 323 

4. A will by which a testator charged his children with the debts they owed 
him as a part of their portion, except one child, whose debts were not men- 
tioned, does not raise the presumption that such debts were released, the 
evidences thereof being retained by him uncancelled. Sorrell v. Craig. 566 

5. Where the maker of notes had received them several years previously, 

and delivered the notes of third persons in payment of them, it may be 
presumed that they were destroyed or otherwise cancelled, so as to let in 
secondary evidence of their contents, without a notice to produce them, in 
a controversy in respect to the substituted papér. Pond, et al. v. Lock- 


wp0ed; a8 dhs. :«, 2 + 00.00.0n0iv.000% WF Pc PRI, Me BTR iets tiga pees 669 
6. This Court will judicially notice when the terms of the Courts are held. 
Anderson v. John and Thomas Diekson. .... 6040 -ceeeccecseccces 733 


7. Where a party against whom a judgment is atl to be enforced, al- 
ledged in a bill for an injunction, that he was not served with process, and 
did not make the note on which it was founded, the deposition of a per- 
son of the same name, declaring that he made a note of the same amount 
and date in which the complainant did not unite, will be sufficient to sus- 
tain the latter branch of the allegation, if uncontradicted. Givens, et al. v. 
PAT Grn bipec0d ele enopdsapnasrasohane tie Kinde ebtnaptnnes ane 746 


8 Where it appears from the process at law, that it was served on an indi 
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INTENDMENTS AND LEGAL PRESUMPTIONS—continven. 
vidual bearing the same name of the complainant in equity, who alledges 
in his bill, that it was served on him, the presumption will be against the 
truth of the allegation; but when it is shown that the note on which the 
action was founded, was not made by the complainant, but by another per- 
son of the same name, resident in the same county, the presumption wil} 
be repelled, and the onus of showing that the writ was executed on the 
complainant will devolve upon the defendant. Ib..........000000% 746 

%. When a note has been paid and delivered up, it willnot be presumed that 
the maker afterwards retains it in his possession ; consequently parol evi- 
dence is admissible to prove a payment when it becomes a material inqui- 
ry, without calling upon the party to whom the writing was delivered to 
produce it. Mead, use, &c.v. Brooks. 4... 04220000005 Piao we ncn 840 
See Garnishment and Garnishee, 4. 


INTEREST. 


1. Where one has the money of another in his hands, and uses it, he cannot 
avoid the payment of interest, by answering that he does not know what 
profit was made by its use. Insucha case, heis at least liable for interest 
whilst it was so employed.. Lewis v. Bradford...........+++e0008 632 


JUDGMENT AND DECREE. 
1. Where a joint obligation would survive upon the death of one of the obligors, 
against his heirs and personal representatives, a judgment founded on it, 
will also survive against them, upon the death of one of the parties to the 
judgment. Martin, adm’r. v. Hill... 0c ccc cece eee e nee weeees 43 
2. A verdict and judgment in the following words, to wit: “We, the jury, 
find for the plaintiff. Upon which judgment passed for the plaintiff, for 
the premises, and that defendant, George L, Huffaker, pay all costs,” 
though not formal, does not authorize a reversal of the judgment on certi- 
orari: Huffaker v: Boring......ccccsccccssccccreccccecccceene . 88 
3. The Supreme Court cannot be invested with jurisdiction to examine a 
cause in Chancery by a writ of error sued out on a decree pro forma, en- 
tered by consent of the parties. It is competent for the Chancellor to set 
aside such a decree as having been entered without any sufficient authori- 
ty. Stone, etal. v. Lewin.....+++++++ anne taninn alan enh numbed + 4 B05 
4. Whether an attorney at law, charged with the collection of a debt be au- 
thorized to receive money upon an execution of a stranger under an agree- 
_ment with him, that the execution shall remain open for his benefit, is not 
material, if the money thus received is paid over to the plaintiffs in the judg- 
ment; in such case the party thus paying the money shall be entitled to an 
execution in their names for his reimbursement. Leach v. Williams and 


I gt AN oi ctecnial saab va walla Gal atdeecn ales ahi aaehe snlarbignbpiar idl arabe 759 
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JUDGMENT AND DECREE—conrinvuep. 

5. Upon the confession of the plea of plene administravit, the judgment is to 
recover the sum due, to be levied of the goods, &c, which hereafter shall 
come to the hands of the administrator. A general judgment, to be levied 
de bonis intestatis, upon such a confession., is irregular, and usually amend- 
able as a clerical misprision, but when directed by the Court is error, for 
which the judgment will bereversed. Skinner v. Frierson and Crow. 915 

See Executors and Administrators, 14. 
See Summary Proceedings, 3. 


JURISDICTION. 
1. The County Court has no jurisdiction of an action of trespass quare clau- 
sum fregit. Elliott v. Hall...... RIEL RTE OS TPR: 508 


2. The Circuit Court has no original jurisdiction of a summary proceeding, 
by motion, against a constable for failing to return an execution. The 
statute only authorizes the motion to be made before the justice of tha 
peace issuing the execution. Evans, use, &c. v. Stevens, et al........ 517 

3. There is no inhibition in the bankrupt act of 1841, or in the relation which 
the State and Federal Governments bear to each other, or in the grants or 
restraints of power conferred upon them respectively, which deny to the 
State Courts the right to entertain an inquiry into the validity of a dis- 
charge and certificate upon an allegation duly interposed, that the bank- 
rupt did not render a full and complete inventory of his “ property, rights 
of property, and rights and credits,” but fraudulently concealed the same. 
Mabry, Giller & Walker v. Herndon... +0. 000ccccccecceeecceeesecs 848 


JURY AND JUROR. 


1. Notwithstancing the enumerated causes of challenge in the Penal Cude, 
the Court may, in its discretion reject such as are unfit or improper per- 
sons, to sit upon the jury, and may excuse those from serving who, for 
reasons personal to themselves, ought to be exempt from serving on the 
jury. So, also, the Court may reject any juror who admits himself open 
to any of the enumerated challenges for cause, without putting him upon 
the prisoner. T'he State v. Marshall, a slave... .....-++0eeeseeeeees 302 

2. Confessions, or admissions, must be taken altogether, but the jury are not 
bound to give equal credence to every part of the statement. When the 
admission is not a whole, or entire thing, but consists of parts, the jury can- 
not capriciously reject the portion favorable to the party making it ; though 
slight facts or.circumstances would be sufficient to justify them in disre- 
garding it. Wilson v. Calvert, Adm’r. .....000eece cece eceeucceces 757 

3. In such a case, the jury, and not the Court, is the proper judge of the cre- 
dit to be given to the different parts of the admission. Jb........... 757 
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JUSTICE OF THE PEACE. 
; J. Where a justice of the peace receives money in his official capacity, he 
cannot detain it in satisfaetion of adebt due him, in his private capacity, 


or when sued for its recovery, plead a set off against it. Lowrie v. Stew- 
art eoeeee © 0% mereeesee Cee eee ere eee eee eee ee eeeeeeeeeeeeeeseeee 1 63 


LAND TITLES, SOUTH OF 31°. 


1. A concession for a tract of’ land south of latitude of thirty-one, west of the 
Perdido, and east of Pearl river, was made in 1806, and confirmed by an 
; act of Congress passed in 1832, which contained a proviso, declaring that 
: the act should “ not be held to interfere with any part of said tract which 
‘ may have been disposed of by the United States previous to its passage :” 
And providing further, that it “shall be held to be no more than a relin- 
H quishment of whatever title the United States may now have to such tract 
of land:” Held, that if the United States had no interest in the premises 
when the act was passed, in consequence of a previous disposition or other 
; cause, it was wholly inoperative, either to grant or confirm a title; that as 
; the land was situated below high-water when Alabama was admitted into 
; the Union, if the federal government was ever entitled to the right of soil, 
| its title was disposed of previous to 1832. Doe ex dem. Kennedy v. Bebee, 909 _ 


See Grants by act of Congress, 2, 3. 


LEGACY. 
1. A testator devised the residue of his estate, as his executors thought pro- 
per, to his wife, to rear and educate his children, during her life, and pro- 
ceeds: “ As the balance of my childfen come of age, I will that they re- 
ceive such a part, of their part of my estate, as my executors shall think 
proper to give them at that time. Also, I will, that when my daughter, 
| Eliza McLemore becomes of age, and marries, that she receive a part, o¢ 
. her part of my estate as the executors may think proper. I will when my 
youngest child comes of age, or my wife should marry, then in either case» 
I will that there be a division take place between my wife, and my children, 
and each one share an equal part of all my estate.” Finally, he declares, 
“JT will, at the death of my wife, all my children to share all my estate 
equally.” Held, that these legacies were-vested, the enjoyment of them 
being postponed until the contingencies happened. McLemore, et al. v. 
MeTamare, GUM. 20 0cccccccccdereswcccsccccscccccese's eects 687 
2. One of the legatees having died before the contingency happened, leav- 
ing one child by a former wife, and three others by a subsequent marriage, 
and two of the last children having also died: Held, that the portion of the 
two last children, in their father’s legacy, would descend to their sister of 
the whole blood, to the exclusion of the remajning sister of the half blood. 
Ib 4 687 
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LESSOR AND LESSEE. 


1. Where several persons become bound for the payment of rent, in contem- 
plation of law, the lease is to all, where there is nothing in the body of the 
instrument to negative that conclusion. Magee v. Fisher, et al..... ..320 

2. By receiving possession of land from another under a lease;the tenant im- 
pliedly admits that the lessor has such a title as authorized him thus to 
dispose of the premises ; but he cannot be held to affirm any thing in re- 
spect to the future ; consequently it is allowable for the tenant, when at- 
tempted to be ejected by the landlord, to show that the title of the latter 
had expired or been extinguished by operation of law. Randolph v. Carlton. 
EE POT eT ETT TT TET TT TT TTT TE TTT TUR CC LTE TTT TTL OTT 607 

3. Where a tenant pays the rent, after the expiration ofthe year, which was 
due (according to contract) at its close, in an action by the landlord to re- 
cover the possession, such payment will not estop him from showing. that 
the landlord’s title was extinguished during the year. Ib. ....,..--- 607 

4. The land of B being levied on by an attachment, at the suit of W, B con- 
veyed the same to R, undercircumstances supposed to indicate an inten- 
tion to defraud his creditors. R rented theland to C, W then obtained a 
judgment against B, and the land in question was sold to satisfy it; R 
brought an action against C, to recover the possession: Held, that if C, the 
tenant, showed no title acquired subsequent to the commencement of his 
tenure, he could not defeat a recovery, by showing the transaction be- 
tween B and R to have been intended by them to delay, hinder and de- 
hi dis ure deabated sent uns eecdsteteasceheon ed 607 


LIEN. . 


1. The plaintiff recovered a judgment against the defendant, on which a 
fieri facias was issued, and levied on personal property, to which a third 
person interposed a claim, and executed a bond with security to try the right 
as provided by statute; afterwards the defendant filed his petition in bank- 
ruptcy, and in the regular course of proceeding was declared a bankrupt 
and discharged, pursuant to the act of Congress of 1841, on motion of 
the defendant the levy of the fi. fa. was discharged and set aside: Held, 
that the proceeding to try the right of property did not destroy the lien of 
the fi. fa; at most, it was only in abeyance during their pendency, would be 
revived and might be coerced as soon as the claim was determined to be 
indefensible: Further, thatthe lien of a judgment or fi. fa. is preserved ac- 
cording to the right of the creditor at the time the bankruptcy is establish- 
ed; ifthe lien is then absolute, it completely overrides the decree, and 
the creditor will be let into the enjoyment of its fruits. Deremus, Suydam 
SP, Oy Ps os cose bce ah de ciliens acces tee ttt he tesa rh een 194 
2. The act of the 9th of December, 1841, “ For the better securing mechan- 
ies in the city and county of Mobile,” which provides a summary and ex- 
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LIEN—contTinuED. 


traordinary remedy, where the work shall be done towards “the erection 
or construction of any building,” in that city or county, by a journeyman, 
laborer, cartman, sub-contractor, &c. cannot be construed to give the re- 
medy, provided, to one who has laboured under employment by a sub-con- 
ee See eet eeerree Ferrey errr Fo ye 522 

3. The sheriff, by order of the attorney of the plaintiff, returned an execu- 
tion by mistake a week too soon, and an alias was not issued, until after 
an execution ofa junior judgment creditor, had been issued, and levied 
onthe property of the defendant. Held, that as it did not appear that the 
execution was returned, or its re-issuance delayed, for the purpose of fa- 
voring the defendant in execution, and as aterm had not elapsed, between 
the return, and the issuance of the alias, the prior execution had not lost 
itslien. Johnoon v. Williams, sheriff, et al... 6.0.2 c eee ceeewees 222-029 

4. The levy of an ancillary attachment upon land, operates a lien, and when 

a judgment is rendered in favor of the plaintiff, the creditor’s right to have 

it sold to satisfy his judgment, will override and defeat all intermediate 
conveyances made by the defendant. Randolph v. Carlton......... 606 

5. The remark of the plaintiff in a fi. fa. to the sheriff, that he would do no- 
thing that could affect his lien, nor must he (the sheriff,) do any thing that 
would cause him to lose it, but if he failed to make the money by a sale of 
property, he would not rule him, will not make the fi. fa. dormant-and in- 
operative, ifthe sheriff failed to proceed thereon, unless the plaintiff intend- 
ed to assent to, and approve the delay, with the view of aiding the defend- 
ants, or protecting their property. Leach v. Williams, et al......... 759 
See Chancery, 34. 
Sce Contribution, 1, 2. 
See Estates of Deceased Persons, 10. 
See Execution, Writ of, 13. 

See Right of Property, Trial of, 4. 

LIMITATIONS AND NON-CLAIM, STATUTES OF. 


1. Where the plaintiff declares inthe common counts in asswmpsit, a plea of 
the statute of limitations of three years is bad, unless it aver that the cause 
of action isan open account. Lowrie v. Stewart.......0.0eseeeees 163 

2. The proviso to the 7th section of the act of 1802, limiting the “right or 
title ofentry upon any lands,” &c. which declares, “ that tue iime during 
which the person who hath, or shall have such right or title of entry, shall - 
have been under the age of twenty-one years, feme covert, or insane, shall 
not be taken or computed as part of the same limited period of twenty. 
years,” does not exempt from the operation of the statute, a disability oc- 
curring after the statute has begun te run. It applies to a disability exist- 
ing at the time the right accrued, and if that disability be once removed, 


ee 
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LIMITATIONS AND NON-CLAIM, STATUTES OF—conrinuep. 
the time must continue to run, notwithstanding any subsequent disability, 
either voluntary or involuntary. Doe, ex dem. Caldwell and wife, et al. v. 


3. The action of ejectment is barred by an adverse possession of twenty 
years, unless the plaintiffcan bring himself within some of the savings of 
the proviso, of the act forbidding an entry into lands after twenty years. 
Doe, ex dem. Hallett and Wajker, ex’rs v. Forest, et als....6.0++.+++. 264 

4..A possession acquired under color of title, and acquiesced in for twenty 
years, will bar a recovery in ejectment, although during a portion of the 
time, the plaintiff in ejectment was prosecuting an application to Congress 
for the confirmation of an imperfect title, derived from the crown’ of Spain, 
to a tract of land, within which the land sued for situate, and to which his 

, title was finally confirmed—he having been in possession anterior to the 
alledgedintrusion. IJb........ Se verpedneesemesecesepceccesvedi 264 

5. An admission made by the principal maker ofa note, coupled with a pro- 
mise to pay, will not revive the debt so as to take it out of the statute of 
limitations, as against a co-maker, who is his surety. Lowther, et al. v. 
Chappell... sinccsccvccccccccdccceteccvcscvcccssccescceccocess 353 

6. The exception to the statute of limitations, that where the debtor is absent 
from the State, at the time the cause of action accrued, suit may be brought 
“after his return into the State,” means, after his return within the juris- 
diction of the State, where the process of the Courts of the State will run. 
A removal to the Indian nation, where the process of the Courts of the 
State did not run, is not a return within the State, though within its terri- 
torial limits. Smith, adm’r v. The Heirs of Bond. ........+++ hy aaee 386 

7. Tocomplete the bar ofthe statute, the deblor must have been within the 
State, subject to its process, during the entire period provided as a bar : 
but such period of time need not be continuous, but may be composed of 
different periods of time. 1b, ......ceccccccccccccccccececeses dU 

8. Where the claim of a creditor is not already barred by the genernl sta- 
tute of non-claim, at the time when the estate of his debtor is declared in- 
solvent, he may file his claim at any time within six months after the dec- 
laration of insolvency, and it will not be affected by his omission to pre- 
sent it within eighteen months after grant of administration. Lattimore v. 
Williams, et dl......ceecievccees ode quqoensssbeseacsetegaced’ 4238 

9. When the creditor omits to proceed against the personal representatives 
of one deceased for eighteen months, and omits also for the same time to 
present his claim, the statute of non-claim is a good bar to the sei. fa.— 
Beaele Vo TAGE on von ancecncesgnepeccess Koapeenoepecedes eniona 575 

10. If this defence is asserted by answer, instead of plea to the sci. fa. the 
plaintiff should demur, but the Court ought not, without action by the 
plaintiff, to render a judgment on the sci. fa, disregarding the notice. 1b.574 
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LIMITATIONS AND NON-CLAIM, STATUTES OF—conrtinvep. 


11. A suréty cannot plead that his principal is dead, and due presentment of 
the claim was not made to his representative. Nor will the omission to 
present the claim for payment to the representative of the principal in the 
debt, affect the right of the surety to recover from the estate, if he is com- 
pelled to pay the debt. Hooks and Wright w. Branch Bank at Mobile. 580 


LIS PENDENS. 


1. A lis pendens duly prosecuted and not collusive, is notice to a purchaser, 
so as to affect and bind his interest by the decree: and the lis pendens be- 
gins at least from the service of the subpena after the bill is filed, and by 
analogy, after publication regularly made, as to a non-resident defendant. 
In the latter case, the newspaper in whichthe publication is printed, when 
aided by the production of the order, and extrinsic proof that the paper 
was regularly issued, as contemplated by it, would be competent evidence to 
show the pendency of the suit. Doe ex dem. Chaudron v. Magee, . . 570 

2. Whether one purchases of a mortgagor previous or subsequent to the com- 
mencement of a suit for the foreclosure of a mortgaee, it is not necessary 
to make him a party, and such subsequent purchaser need not be made a 
party to affect him with the lis pendens. Ib... 2. ee ee eevee 570 


LUNATIC. 


1. The value of the board of a lunatic, depends upon his condition, and the 
care, attention, and watclfulness, necessary to be bestowed upon him, to 
be ascertained by proof. Declarations of persons, “ that they would not 
board him for $500 a year,” is not proof that it was worth that sum. ./l- 
ee MMP 5s oii inks ek se eee ees US Meee ode .. 796 

2. In transporting the lunatic from place to place, it is the duty of the guar- 
dian to select the cheapest mode consistent with the comfort and safety of 
the lunatic ; if the public conveyance is suitable, and cheaper than a pri- 

. wate one, it is his duty to take it. . By. 0:5 6 0 8 0 0k die ble 0d oie 797 

3. An account receipted for the board of the lunatic, is not a sufficient vouch 
er, without proving, that the services were rendered, the money paid, and 
the. charge reasonable. Be... ec nce ere reeesee 797 


4. Where the guardian made an exchange of two of the slaves of the luna- 
tic’s estate, those interested in the estate, had the right to disaffirm the con- 
tract, and charge him with the value of the slaves so exchanged. Ib, 797 


See Guardian and Ward, 7, 12. 
MANDAMUS. 
See Amendment, 1, 2. 


MARRIAGE. 
1. A marriage between two Indians, belonging to the Choctow tribe, enter- 
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MARRIAGE—conrinuen. : i 
ed into according to the laws and customs of that tribe, at a place where ; 
such laws and customs were in force, is recognized as a valid marriage, by 
the laws of Alabama, the laws of Alabama having been extended over the 
territory where the parties so married, resided. An exception to the gene- i 
‘ral rule, that a valid marriage is so every where, is said to obtain with res- 
pect to incestuous or polygamous marriages, when asserted in the Courts 
of a Christian State ; but however this may be, it cannot obtain with respect 
the wife of a Choctaw Indian, unless it is shown there was a previous 
marriage, Wall v. Williamson, .. 0.60.4... Ceti tneliclewecees 1+ +48 


MORTGAGE. ° 


1. R. executed a mortgage to the B, of M. in which, after describing certain 
lands with particularity, proceeded thus: “tegether with three hundred 
and fifty acres of land belonging to the said R., contiguous to the lands 
above described, or situated near the same :” Held, that upon a bill to fore- 
close, it was allowable for the mortgagee to prove what lands were em- 
braced by the term “contiguous” to those specifically described; at least 
to adduce proof that R. was the proprietor of three hundred and fifty acres» 
and no more, adjoining, or near to the lands designated. T'he Bank sf 
Mobile v. The P. & M. Bank of Mobile, et dl... csc cccccccccecceces 772 

2. Where a mortgage describes lands generally as “ contiguous” to others it 
specially designates, and a bill brought for its foreclosure particularizes 
them, and alledges that a third person (made a defendant) purchased them 
with a knowledge of the mortgagee’s lien; it is sufficient to throw the onus 
of sustaining the allegation upon the complainant, for such defendant to 
answer, that he did not know that the lands in question were embraced by 
the complainant’s mortgage, and insists upon proof of the fact ; further, that 
he was a purchaser for a valuable consideration, without notice of the com- 
plainant’s claim. Ib. ......eeeeeeeees ede Ses scehe sind deers sU 772 

MORTGAGOR AND MORTGAGEE. 


1. There is no necessity for the mortgagee, or cestui que trust, to go into equi- 
ty to protect themselves against a creditor of their debtor, who levies on 
the property covered by the mortgage, or trust deed, upon the expiration 
of the law day, as a claim then interposed under the deed will be sus- 
tained. Marriott & Hardesty, et al. v. Givens. .....06 6.0 c cece eceee 694 

2 G., andS. & C., made a purchase of a piece of land of L., and executed a 
mortgage to secure the purchase money; afterwards, G, executed a deed 
oftrust, by which he conveyed an undivided half of the land, for the pay- 
ment of certain debts, under which a sale was ordered by the Court of 
Chancery, the sale made, and the interest of G. purchased by one ignorant 
of the unregistered mortgage of L—Held, that L. might enforce his mort- 
gage against the residue of the land, for the debt remaining unpaid, and 
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MORTGAGOR AND MORTGAGEE—conrinupp. 


that S. & C, must look to G, for their reimbursement. Ohio Life Ins. § 
Bees Oo, &. TAME, oo o.0.00:00:00:000000 -nccenenen STi et 
3. Where a third person becomes the pnrchaser of the equity of redemption, 
and afterwards pending a bill against the mortgagor for a foreclosnre, ob- 
tains an assignment of the mortgage, he acquires all the title of the mort- 
gagor, with the incumbranc@ discharged; yet he may (especially if the 
mortgagee does not object,) prosecute the suit in the mortgagee’s name, 
to a decree of foreclosure and sale, for the purpose of more effectually se- 





curing his title. Mobile Branch Bank v. Hunt.......... 0960eee bes 876 
| See Chancery, 17, 18. 

| See Deeds of Trust, 8. 

} NOTICE. 

4 1. A notice to one of the clerks, not to furnisf goods for defendant's family, 
: without a written order from himself, or his wife, is not notice to the prin- 
4 cipals of the house, or the other clerks, Grant v. Cole & Co. .....-519 


2. A notice that the sheriff “ has failed to return an execution,” which is des- 
cribed, is sufficient, without an allegation that he failed to return it three 





days before the return day of the writ. Caskey, et als.v. Nitcher. ... .622 
3. A notice, that the plaintiff proceeds for the amount specified in the exe- 
cution, sufficiently indicates under what statute he proceeds.Ib...'.. - 622 


4. When a notice is pleaded to by the sheriff, it is in the nature of a decla- 
ration, and may be amended on motion. Walker, et als. v. Turnipseed, 679 
5. A written notice to the attorney at law of a party, to produce a paper to 
be used as evidence, is declared by statute to be valid and legal to all in 
tents and purposes, as if served on the party in person. Simington, use, 
&c. v. Kent's Ev’r...... Gener unete we. ae as yiere eoece es os). CB 
6. Where a suit is brought in the name of one person for the use of another, 
a notice to the attorney of record of the plaintiff, to produce a writing 
which merely describes the suit as between the nominal plaintiff and the 
defendant is sufficiently certain, and the attorney cannot excuse the non- 
production, by proof that he was retained by the-plaintiff really inter- 
i Fares eo cee ene eee ees eg be +o oo ODL 





7. Under our statute of registration, actual notice of the existence of a deed 
is equivalent to the constructive notice aflorded by registration. Ohio 
Life Ins. Co. v. Ledyard, ....ccccsvessevccpeesersesenecccesenes 866 

8. A notice which omits to point the creditor directly tothe principal, whom 
he is required to proceed against, or to the security, on which he is requir- 
ed to proceed, is of no effect, either under the statute or at common law. 
Shehan v. Hampton. .....-.+00eeeeeeeeeees sasepoees ecccecs - +. O42 
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NOTICE—continvep. 

9. The discharge of a — ” means of the statutory notice, must be “ 
DEED.” EP mmvocceicoscesenss Sec ceese se et . 942 
See Chancery, 28, 


See Deeds and Bonds, 10. 
See Vendor and Vendee, 14. & 


ORPHANS’ COURT. 


1. The administrator having appeared in obedience to the citation, is affect- 
ed with notice of all the subsequent proceedings. Duffee, adm’r v. Bu- 


2. Where the Orphans’ Court orders the sale of the real estate of an intes- 
tate, upon the petition of the administrator, altedging that the personal es- 
tate was insufficient to pay debts, the administrator, although one of the 
heirs, cannot object on error, that the evidence on whicli the decree of the 
Orphans’ Court was founded, was er parte; or that the record does not 
show that the heirs residing in the county had personal notice that the pe- 
tition was filed ; or that the Orphans’ Court, instead of appointing a guar- 
dian for oné of the heirs, should have required that heir to select one for 
herself. These are irregularities that do not show a want of jurisdiction 
in the primary Court, and cannot affect the administrator, and if important, 
he should have prevented them by conducting the proceedings according 
to law. Evans, adm’r v. Mathews... ......0.00ceccccececcseececees 99 

3. The Orphans’ Court ordered that an administrator, who made, what was 
supposed an imperfect report upon the sale of real estate under its decree, 
should be committed, until he made one more perfect ; a report was ac- 
cordingly made: Held, that the order of commitment, whether erroneous 
or not, furnished no ground for the decree which directed the sale. Ib. 99 

4. An equitable title may be sold under a decree of the Orphans’ Court, and 
the purchaser will stand in the same eee, as to title, as the heirs 
Gy Bi coratsbecer candedccossogoccccsecsensncepesvocosecss 100 

5. It is not necessary to the validity of proceedings by administrators before 
the Orphans’ Court, that parties should there be made except in cases pro- 
vided by the statute. Even where the estate is ready for distribution, a 
general citation to parties having an adverse interest was necessary, prior 
to the last act. Watson and Wife v. May. ........00cceeeeesceees 177 

6. Persons having an adverse interest, are not concluded by an erroneous 
decree, but they cannot, without further proceedings, forthwith sue out a 
WE PE INNB BN a ois Secor eed ciewisscs ned sebedcccesecccewce 177 

7. The personal representative is entitled to examine and litigate the title of 
any one who claims an interest in the final distribution of the estate.— 

Briss sscasccsvevees NessecevevicsevwesvnnceqsdtCHeeceMid 177 
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8. When the proceedings by an executor or administrator have been in con- 
formity to the rules prescribed for his action, there can be no review of the 
facts upon which the judgment of the Court is founded, although persons 
having an adverse interest were not apprised of the fina] settlement in- 
tended by the administrator. On the other hand, the administrator cannot 
prevent a re-examination, whign the proceedings are erroneous, because 
those actually interested have not appeared. Ib...........eeeee0e 177 

9, When any one claims to have the right to examine the correctnéss of a 
final decree, the proper practice is for him to propound his interest to the 
Court in which the decree is rendered. Upon this, after citation to the 
administrator, and his appearance or default, the person is made a party, 
or.his petition is dismissed. Ib. ..........ccccccccccsccceccees 177 

10. When by a will, a life-estate is given to the wife in all the property of 
the deceased, with remainder to the children, and the will is proved, and 
admitted to record, the Orphans’ Court has no power to make distribution 
of the property during the life-time of the wife. Such a distribution, made 
during the life of the widow, and at her instance, or by her consent, is not 
the act of the Court, but is in effect a gift of her life-estate, and no matter 
how unequal it may be, will not prejudice the interests of those in remain- 
der. Bothwell, et al. v. Hamilton, adm’r. ......00cceccceccccveeees 461 

11. Previous to the act of 1845, the Orphans’ Court was not invested with the 
jurisdiction to compel the executor or administrator of a guardian to appear 
and settle the accounts of the deceased guardian. Snedicor v Carnes. 655 

12. Where a guardian voluntarily files his accounts for final settlement, with 
the Orphans’ Court, he cannot object on error, that the publication required 
by the statute was not made—the notice contemplated by the act being 
intended for the benefit of the ward, or others interested in the settlement. 
Treadwell, Guardian, v. Burden, Adm’r. ....40.2c0ececscsccceves -660 

13. Insettling the accounts of'a guardian, it is not competent for the Orphans’ 
Court to render a decree against his sureties; and such is not the effect of 
a decree, which declares that a guardian and his sureties, (without desig- 
nating them by name) shall be charged with the amount ascertained to be 
due, and made liable to the administrator of his ward, “for which he is 
authorized to proceed in the collection according to law ;” such a decree 
does not impair the rights of the sureties to make them parties. . And if an 
execution issue against the sureties it may be arrested by supersedeas, and 
quashed, but the sureties cannot join the guardian in prosecuting a writ of 
error to revise the decree. Ib.........++++0+- Pb a SS povedase «----661 
See Estates of Deceased Persons, 1, 2, 8, 9. 

See Executors and Administrators, 1, 2. 
See Guardian and Ward, 4. 
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1. It isnot within the ordinary scope of a partnership created for the mere 
purpose of buying and selling merchandize, to receive and undertake to 
collect notes. Hogan & Co. v. Reynolds...........++0e+eeeeee00: -60 

2, If there is a distinction, as to the capacity of one partner to bind the firm, 
between the borrowing of money and notes, it does not apply when the 
borrowed note is taken for the purpose gf receiving money upon it, and 
the money is actually received. Jb...°. Mgt de decnsivespersesacas 60 

3. If a partner has converted the money of another to his own use, and af- 
terwards appropriates the same sum to the purposes of the firm, the firm 
does not thereby become a debtor to the person whose money has been 
converted ; but if one partner, in the firm name, but without the authority 
ofhis partners, obtains money and applies it to the use of the firm, the firm 
is liable the instant the appropriation is so made, although it would not be 
in the absence of such appropriation, becaese of the defect of authority. 
PAK feito visinewr sovadeny vagodnnds bndennds one Hemesecquankeices 60 

4, Where three persons are sued as partners, upon an open account, in as- 
sumpsit, one against whom a judgment by default has been taken, is a 
competent witness to prove that one of the defendants was not a partner, 
he having pleaded the general issue. Gooden & McKee v. Morrow & Co. 486 

5. Three persons being sued as partners, proof, that after part of the account 
sued upon was created, and the partnership dissolved, the retiring partner 
paid the others a sum of money to eover his responsibility, for the firm 
debts, is irrelevant andinadmissible. Jb... 2... 1. eeeegeeess 486 

6. A partner, or joint promisor, who is not sued, is a competent witness for 
his co-partner, or co-promisor, where he is required to testify against his 
interest ; and where such evidence is within the scope of ‘the issue, the 
Court should not assume his incompetency, end reject him in limine. n- 
em, Game OM. 6.0.5 .< 0 -* 006 + ne he » ee oa. 504 

7. One who contracted with two persons eugaged in running a steam-boat, 
as pilot, cannot charge a third person as a partner, who was not in fact a 
partner, and had never held himself out to the world as such, but who 
had done some acts from which it might have been inferred he was a part- 
ner, but of which the person so contracting, was, at the time, wholly ig- 
norant, and did not engage as pilot, in reference to his responsibility,— 
Wright v. Powell... ... greece 0.0 ewe © ae 00.8 ¢ 2 + 960 

8. When one of a firm is garnisheed, the creditor must be considered as 
electing to proceed against him solely, and-on his answer, admitting the 
indebtedness of the firm, is entitled to have judgment against him. S. & 
Bh Titel 0 TWh. o.oo is on vivenccoccsictaneses mals W5 Nas hy o0es 574 

9. A suit commenced against one partner of a firm, will survive against his 
personal representatives, and may be revived against them hy sci. fa.— 
DUN 60 oS 6 bce ebsccdocesedstetns tedecdat ches sestnn 574 
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10. Notes made by a trading company, and for which the plaintiff’s intestate 
might have been liable as a partner, are not admissible to the jury under 
the pleas of non-assumpsit, want of, or failure of consideration. McGehee 
WTP vcisiaveccwitedasbegdactscs sé eme waseee Fab bs web sinne 827 

1]. There can, under the statute, be no limited partnership for the purpose of 
banking, or making insurance, and an association formed in 1838, for the 
purpose of issuing bills to circulate as money, was not prohibited by the 
statute from doing the act. The only consequence resulting from the act 
is to make all the partners alike responsible. Ib, .........2eseee0% 827 


See Evidence, 53. 
PATENTS. 


1. If a patent issued under an act of Congress describes the land by other 
metes and bounds than the act designates, it is void, both in law and equi- 


ty, as to the excess which it professes to convey. Doe, ex dem. Pollard’s 
Ret: Gein niece cavencconekene sanesed te enncheonsnes sabes 931 


PENALTY. 





1. It is correct, as a general proposition, that the penalty of a bond limits the 
’ responsibility of one who executes it as a surety, and consequently he is 
not liable, in the event of a breach, for interest upon the penalty. Ansly v. 
Bhan, «49:0 499 80 4p tne cen nas odipacsccep estaetacesevcnnbeame 445 
2. The surety is not bound beyoud the penalty of the bond, and a judgment 
against him for a larger sum, will be here amended at the costs of the plain- 
tiffin error... Seamans, ef al..v. W Tribe... o.0.0.0 s:0.00:000000000ccsrespece 657 


PLEADING. 


1, The plaintiff, defendant and B. were joint sureties for Brown, in a bond 
executed pursuant to the statute, by the defendant, in an action of detinue: 
previous to the termination of the suit, the plaintiff endeavored to obtain 
possession of the property in controversy ; this was resisted by the defend- 
ant, who was in possession of the same—saying he would keep it until the 
trial, and be responsible for its forthcoming. But instead of so doing, de- 
livered the property to the defendant in the action of detinue, who remov- 
ed it without the State ; by reason of which the plaintiff was put to great 
trouble and expense, and sustained damages, &c. Held, thata declaration 
framed upon these facts, in case, was good on general demurrer. Kent v. 
TONG. «v's ccccceccvccvccesecceccsecccecccecescccccsccescccons 44 

. 2. A demurrer to a declaration containing several counts, will not be sustain- 
ed, if either of them is good, unless there is a misjoinder of counts; inthat 
case, it will be sustained, without reference to the sufficiency of the counts 
when detached from each other. Ib.......-+cseccceecceeeeccncees 44 


Est - 
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3. Reference may be made in the declaration to a previous count, for dates, 
&c., which will be sufficient, although such previous count be held bad on 
demurrer. Morrison v. Spears. ........cccccceeccccbecccccceeces 93 

4. A count which does not show, either by an express allegation, or by refer- 
ence to some other count, that the note sued on was due, when the suit 
was brought, is bad on general demurrer. Jb.........¢2+002+0000+ 98 

5. When the sheriff has re-sold the thing which the first purchaser has re- 
fused to pay for, there is an implied contract by the first purchaser to pay 
the difference, which is thus ascertained between his bid and the subse- 
quent sale; and a count upon a contract to pay the same, is good. Lam- 
BO, Chemie, 2.0.02 cccccccccccccessccccceweccs Srrcccrcecsses 153 

6. A plea seeking to abate an ancillary attachment, on the ground that the 
defendant had” been previously arrested and held to bail, is bad on de- 
mierrer. AMinssey v. Wallher.. o 0. ccccccccccccccccccccccscosccvces 167 

7. A replication toa plea in abatement, asserting that the arrest of the de- 
fendant, and pendency of the suit spoken of in the plea, are part of the pro- 
ceedings in the same suit, as pleaded to, should conclude to the Court, as 
ie dnterete br thonpesell. .B....-cccccscccocccvcccccvvcsvccceces 167 

8. Where it appears that the defendant and plaintiff pleaded and replied “ in 
short by consent,” it will be intended that the plea and replication con- 
tain every material allegation that the law requires, to make them com- 
plete ; but if the pleading could not be supported, if drawn out in form, a 
demurrer should be sustained, if so interposed as to reach the defect. Har- 


groves v. Claud... 1.2 eee ec eeecsccees be oe Were 173 





Magee v. Fisher, ef al..,.scccsecscscccccsccccccscccccccccsssocs 320 
10. A replication which answers the plea but in part, leaving a material part 
unanswered, is bad on demurrer. Whitehurst, use, &c. v. Boyd...... 375 
11. Where several replications are made to one plea, the Court, on motion, 
will strike out all the replications but one, and put the plaintiff to his elec- 
tion, which he will retain. Or the objection may be.made by a demurrer 
to all the replications, but not by a separate demurrer to each. Vance v. 





12. The defendant in a suit at law, filed his bill to enjoin a trial, and pursu- 
ant to an order for that purpose, entered into a bond with surety, condi- 
tioned to pay the plaintiff “all damages which he might sustain by the 
wrongful suing out of the injunction” &c. Inasuit by the obligee against 
the surety, the declaration alledged that the injunction was dissolved, six 
or seven years after it was awarded; a judgment at law rendered for the 
plaintiff—the amount thereof ; that a fieri facias was duly issued thereon, 
and by the sheriff returned “no property found ;” further, that when the 
judgment was'rendered and the execution‘issued, the defendant was insol- 


. 
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vent, and unable to pay the same: By reason of all which the bond be- 
came forfeited, &c.: Held, that the breach was not well assigned, but it 
should have been shown what was the condition of the principal obligor 
when the bond was executed ; forif he was then insolvent, or became so 
shortly thereafter, and before, in the ordinary course of proceeding, a judg- 
ment could have been recovered, ifa trial had not been enjoined, the plain- 
tiff would have sustained no “damages,” and nothing more than the costs 
in Chancery could be recovered. Ansleyv. Mock. . cccccsccs cM 
13. The plea of nil debit to an action of debt on atond, is shed on deniaiivee 
but ifthe plaintiff demurs to it, the Court should visit the demurrer upon 
the declaration, if it be defective insubstance. Jb........... 445 
14, The office of an inuendo is to explain, not to enlarge, and is the same in 
effect as “that is to say;” whether used for the purpose of enlarging, or 
other unauthorized purpose, it is not issuable, and furnishes no warrant 
for sustaining a demurrer to the declaration. Whitsett v. Womack. . . 467 
15. It being proved that the note was given for a cotton gin, which the defend- 
ant had the privilege of trying and returning if it was not good—held, that 
this was a condition for the benefit of the defendant, which he must take 
advantage of by plea, and that the note might be declared on, as an abso- 
lute promise to pay onthe Ist January, 1842, without noticing the condi- 
tion. Lockhard v. Avery & Speed, use, &c. 0.22200 seccccceceececee 502 
16. An accusation of perjury implies within itself every thing necessary to 
constitute the offence, and ifthe charge has reference to extra judicial tes- 
timony, the onus lies on the defendant of showing it. It is not necessary 
in such a case to alledge a colloquium, showing that the charge related to 
material testimony in a judicial proceeding. Hall v. Montgomery. ...510 
17. The statute renders unnecessary the revival ofa suit brought in the name 
of one person for the use of another, where the nominal plaintiff dies dur- 
ing its pendency, but it does not authorise the commencement of a suit in 
the name of such party, if he be dead; and the defendant may plead his 
death either in bar or abatement. Tait, use, &c. v. Frow...... .. 543 


18. A plea to an action of covenant, that since it was made, so much thereof” 
as required the defendant to dé@tiver 1,300 bushels corn, 20,000 Ibs. fod- 
der, six horses, 75 head of hogs, and 25 head of cattle, was waived by a 
subsequent contract between said defendant and said testator, in his life- 
time, so that said defendant was not bound to deliver said horses, cattle, 
oxen and hogs, as may happen to die or be lost, without any neglect of 
defendant, before the day appointed for their delivery ; and defendant avers 
that a large number of said horses, cattle, and oxen, did die, or were lost, 
without his default, before the time appointed for their delivery, &c., is bad 
because an executory parol contract, cannot be pleated in bar of an action 
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upona sealed instrument. And also, because of uncertainty, in not alledg- 
ing how many of the horses, &c. had died, or were lost. Sorrell v Craig 566 
19. In debt upon an attachment bond, the declaration should show that the 
attachment was wrongfully or vexatiously sued out, and that thereby the 
obligee has sustained damages. Flanagan v. Gilchrist...........+- 620 
20. In a suit by an indorsee against his immediate indorser, on a note pur- 
porting to be made by G. & B., in liquidation, by W. B.., it is no defect if 
the latter words are omitted in the declaration, nor can the note be ex- 
cludedon the ground that it varies from that declared on. Riggs v. /n- 


21. Toa plea of non assumpsit, the defendant appended an affidavit, “ that 
the paper sued upon by the said John Test is not his act and deed”—Held, 
that this was sufficient to put the execution of the instrument sued upon 
in issue, though it was not a sealed instrument. Hunty. Test... . . 713 

22. Where the plaintiff replies to the plea of infancy, that the defendant pro- 
mised to pay the debt in question after he attained his majority, the fact of 
infancy is admitted, and it devolves upon the plaintiff to prove the subse- 
quent promise. Fant v. Cathcart. .......cccsccccccccccccccceces 725 

23. In declaring on a bond with condition, the plaintiff may declare upon the 
penalty, or set out the condition and assign breaches at his election. If 
he pursues the latter course, advantage may.be taken of an insuffiient as- 
signment of breaches, in the same manner as if they had been assigned in 


answer to a pleaofperformance. Anderson v. J.& T. Dickson....... 733 
24. It is not necessary to assign as a breach any fact which is admitted by the 
bond itself. Jb........ Chimndtewbeneabatvooewesaadogresecsnes 733 


25. The only breach necessary to be assigned in asuit upon the bond which 
the plaintiff in detinue is required to execute, upon suing out the writ, is 
the failure of the plaintiff in the suit. I[b.........ccceceeeeeeeeces 733 

26. Although the writ, and declaration, may describe the defendant as an ex- 
ecutor, yet if the declaration shows that the action cannot be maintained 
against him in his representative capacity, it wiil be considered as a de- 
scription merely of the person, and a judgment will be rendered against 
him in his individual character. Johnsqn v. Gaines............+-+- 791 

27. Semble: A plea which merely alledges that the debt sought to be recover- 
ed is of a fiduciary character, is bad; because it states a legal conclusion, 
instead of disclosing the facts, that the Court may determine whether the 
debt is founded upon a trust, such as is excepted from the operation of the 
bankrupt act. Mabry, Giller & Walker v. Herndon, .......+++++++++ 849 

28. Ina plea under the statute discharging a surety, when the creditor, after 

notice in writing, omits to proceed on the security, it is not necessary to 

aver that the surety apprehends that his principal is about to become in- 
solvent, or that he was about to migrate from the State without paying the 
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debt; nor is it necessary his apprehension of these facts, or either of them, 


should be set out in the notice. Shehan v. Hampton........+++++++ 942 

29. The discharge of a surety, by means of the statutory notice, must be 
pleaded specially. Ib, .... 2... ccececcccnservcceccncscesageces 943 
See Error, Writ of, 23. ' 


See Frauds, Statute of, 1. 
Sce Insolvent Debtor, 3. 


PRACTICE AT LAW. 

1. Where a joint obligation would survive upon the death of one of the obligers, 
against his heirs and personal representatives, a judgment. founded on it, 
will also survive against them, upon the death of one of the parties to the 
judgment. Martin, adm’r. v. Hill... 00.0000 cece cee eee esneeewee 43 

2. When a party toa suit in this Court dies, pending the suit, and it.is abat- 
ed as to him, it: becomes several as to him, and is not merged im the 
judgmeat of this Court, against the other parties to the judgment, and 
their durctioss :: fb. is). cso) ei aces we 2. enn, a . 43 

3. If “the declaration contains a substantial cause of action, and a material 
issue be tried thereon,” the act of. 1824 declares, that the cause will not 
be reversed, arrested, or otherwise set aside, after verdict, or judgment,” 
fora defect in “the pleadings not previously objected to ;” consequently, 
an appellate Court will not regard the defects of ‘a declaration, if'a demur- 
rer has not been directly interposed, or the attention of the primary»Court 
called to it upon a demurrer to some other part of the pleadings; and in 
the latter case, the record should show such to have been the fact. Kent 


a Becta 68 6 ia sig. HAN WE WAS ails HK cn uils Sheth alumnae 44 
4, After the plaintiff has introduced his evidence, the defendant his, and the 


plaintiff rejoined, it is then a matter of iomaiion whether. the Court will 
allow the defendant to adduce further testimony. Borland v, Mayo., .105 

5. In practice, no formal judgment of respendeas ouster is. entered upon the 
sustaining a demurrer to a'plea in abatement. Thesustaining of the; de- 
murrer is entered on record, and if the defendant wishes to plead over, he 
is-permitted to do it. Masseyv. Walker. . 6.6 + csessenete eres se IGT 
4. The Court in which a suit is pending, may, in its discretion, set aside an 
interlocutory judgment, and allow the defendant to make defence, atleast, 

if he interposes a general demurrer, or plea to the merits. Bagby, Gov. 
&e. v. Chandler & Chandler...+e.ceevesceecees wd signee as> me Shes 230 
7. Upon certiorari, judgment may be entered against.a party to the original 
judgment, who did not join in the bond to obtain the writ of certiorart.— 
Dehaon, at al. 0. Dickson, Use; 866». 0:9, 0-0:0: 0:00.00: 2.06 000,900 2:91 ome Ae Zar 
8, The Circuit Court, independent of express. legislation, has the power to 
substitute a judgment, roll, or entry, when the original record is lost; and 

* the substituted matter becomes a record of equal validity with the original. 
McLendon v. Jones... 200006065 er ae eee ee ae 


131 
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9. The mannér of correcting the loss, is to show, by affidavits, what the re- 
cord contained, the loss of which is sought to be supplied. The substitu- 
tion can only be made after a personal notice of the intention to move the 
Court, and the notice must be sufficiently explicit to advise the opposite 
party of what is intended, as well as to enable him to controvert the affida- 
To eee, . Boos cccscccccsseccecdgicerechoodscdesvevete 298 

10. A party whose acceptance of service is not spread on the record, in the 
first instance, may cure the defect, by admitting the fact, at a subsequent 
term, although there are other parties to the suit. Woodward, et al. v. 





11. A dismissal of one of the parties to a motion for judgment, is not a dis- 
continuance of the entire motion, though the party dismissed was notified, 
and has appeared, and pleaded. Beard v. Branch Bank at Mobile... .344 

12. Where several replications are made to one plea, the Court, on motion, 
will strike out all the replications but one, and put the plaintiff to his elec- 
tion, which he will retain. Or the objection may be made by a demurrer 
to all the replications, but not by a separate demurrer to each. Vance v. 
ff eer ee er Pe ee ee ee ee 399 

13. When a suit by attachment is improperly commenced in the name of the 
party to whom a note not negotiable is transferred without indorsement, 
instead of using the name of the person having the legal interest, and the 
cause is afterwards appealed to the Circuit Court, the defect cannot then 
be cured by substituting the name of the proper party in the declaration: 
Nor can the note be allowed to go to the jury as evidence under the mo- 
ney counts infa declaratfon, in the name of the holder, without proof of a 
promise to pay hima note. Taylor v. Acre.........ccceeceeeeeees 491 

14. The statute renders unnecessary the revival ofa suit brought in the name 
of one person for the use of another, where the nominal plaintiff dies dur- 
ing its pendency, but it does not authorise the commencement of a suit in 
the name of such party, if he be dead; and the defendant may plead his 
death either in bar or abatement. Tait, use, &c. v..Frow. ..... -. 43 

15. When objection is made to testimony in the mass, in the Court below, it 
is in the nature ofa demurrer to the evidence, and will prevent particular 
portions of it, from being submitted to a severe and searching criticism. 
The objection to such portions of the testimony, should be specifically 
made in the Court below. Insuchcases this Court will consider the tes- 
timony by the same rules which govern demurrers to evidence, Gayle v. 


16. After a judgment upon irregular proceedings is reversed, the whole re- 
cord may be corrected by the judgment of the appellate Court. Sankey’s 
Ex’rs v. Sankey’s Distributees. .....000cccccccccccccccccccccscecs 602 

17. Where the writ and declaration describes the plaintiff as an administrator 


eerie nee aH 
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suing for the use of another, and his name is merely stated upon the mar- 
gin of the judgment entry, without indicating that he sues in a representa- 
tive character, or for the use of another, the title of a purchaser under an 
execution issued upon the judgment. in which the plaintff’s character, &c. 
is described in the same manner as in the writ and declaration, will not be 
affected by the discrepancy. Randolphv. Carlton .......++++ 607 
18. The Court may, in its discretion, permit a plaintiff to adduce additional 
testimony, after he had announced that his evidence had closed, and the 
defendant tendered a demurrer toit. Fant v. Cathcart. ......++++++ 725 
19. It is a general rule, that the party holding the affirmative of the issue, must 

support it by proof; but this rule has its exceptions. Givens v Tidmore. 746 
See Amendment, 3, 11. 

See Appeals and Certiorari, 4, 7. 

See Costs, 1. 

See Error, Writ of, 21. 

See Estates of Deceased Persons, 7. 

See Execution, Writ of, 4. 

See Executors and Administrators, 15, 16, 17. 

Sce Garnishment and Garnishee, 2, 3, 4. 

See Recognizance, 1, 3. 

See Right of Property, Trial of, 6. 

See Scire Facias, 1 

See Statutes of Limitation, &c. 9,10. _ 

See Summary Proceedings, 2. 


PRACTICE IN CHANCERY. 


1. Where the allegations of a bill were, that the indorsee of a note, knew 
when he obtained it, that it was made upon a gaming consideration, and 
he is called on by an interrogatory, to state under what circumstances the 
same was assigned to him, his answer, that, before the note was indorsed 
to him, the maker informed him, it was good, and he had no off sets against 
it, is not responsive to the bill. Manning v. Manning, et al......... 138 

2. A bill to enjoin a judgment, should be filed in a Court of Chancery of the 
county in which the judgment was obtained, and cannot be exhibited else- 
where, unless the party interested in the recovery at law, will allow the 
litigation to be had in another county. If such bill be filed in an impro- 
per county, it may be dismissed on defendant’s motion. Shrader v. Walk- 
er, adm’r,etal..... Cee itd te mednd aes, Cie 244 

3. Semble: A sheriff is not a necessary, or proper party, to a bill for an in- 
junction, merely because he has in his hands the execution sought to be 
a Perrrrrrerer errr rr ere eee 244 
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4. Semble; although Chancery may have power to put a party into possession, 
of land, who purchases at a sale made under its decree, where the posses- 
sion is withheld by the defendant, or any one who comes in pendente lite, it 
is not allowable to eject a mere stranger, having no connection with the 
defendant, either immediately, or mediately. Trammel v. Simmons. . .271 

5. The decree for the foreclosure and sale of mortgaged premises, directed, 
that the purchaser be let into possession; the purchaser found a stranger 
in possession, of whom he demanéed it, informing him, unless it was yield- 
ed up, the Register would be moved for a writ of assistance, to eject him, 
&c. The demand was disregarded, the writ issued, the individual in pos- 
session ejected, and the purchaser let in to its enjoyment: Held, that the 
party dispossessed cannot have the irregularity corrected on error, hut his 
remedy is by an application to the Chancellor. Ib...............-: 271 

6. Whether one purchases ofa mortgagor previous or subsequent to the com- 
mencement of a suit for the foreclosure of a mortgage, it is not necessary 
to niake him a party, and such subsequent purehaser need not be made a 
party to affect him with the lis pendens. Doe ex dem Chaudron v. Magee, 570 

7. Under the 4th rule of Chancery practice, it is not necessary to serve a 
subpena upon a married woman, unless she has a separate estate. It will 
be sufficient if served upon her husband. Hollinger and Wife v. The 
Branch Bank at Mobile... .. 6 one gee po 0,0 o ccawonesep dng see 605 

8. To a bill for distribution against an administrator, appointed abroad, who 
brings a portion of the assets into this State, all the distributees should be 
made parties; but a personal respresentative of a husband of one of the 
distributees, who never reduced his wife's share into possession, need not 
be joined. Julian, et al. v. Reynolds, ef al. . 6.6.00 cece eceeeeeeeees 680 

, Under our course of practice, which does not permit a demurrer without 
answer,,when an objection is sustained against a bill demurred to as multi- 
farious, it is proper that the complainant should amend his bill, or at least 
be put to an election upon which ground he will proceed. Quere,as to the 
practice in an appellate Court if the objection is overruled, and the bill is 
heard upon all the distinct grounds. Marriott § Hardesty et al. v. Givens, 695 

10. It is a general rule, that the party holding the affirmative of the issue, must 
support it by proof; but this rule has its exceptions. Givens, et al. v. Tid- 


11. A reference to the Master, prematurely made, and embracing a matter 
which the Court should have first considered, will not be available on er- 
ror, where the parties acquiesced in the irregularity. Dunnv. Dunn, 7&4 

12, Whena party to a suit in chancery, is examined before the master, upon 
an account taken by him, his answers to the points upon which he is’ ex- 
amined, are evidence for him ; he cannot introduce irrelevant matter ‘is to 
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which he is not questioned, and make it evidence for him. The statute 
authorizing a party to prove items not exceeding $10, by his own oath 
has no reference whatever to the practice in chancery, when a party is re- 
quired by the chancellor to submit to an examination before the master. 
Allerandss v. /llerander. .......0.0c00e0es ere yw sy ee eevee 796 
13. The appropriate function of an exception to a master’s report, is, to point 
with distinctness, and precision, to the error complained of. An objéction 
to the result attained by the master upon the settlement of an account, is 
too general tobe noticed. It is the duty of the party objecting, to except 
to the particular items allowed, or refused, end it will then be the duty of 
the master, to certify the evidence by which the disputed item, was admit+ 
ted or rejected. Jb............ sodede PrIrerrrtil iy Titer TT 2797 
14. When costs are directed to be paid out of the estate, if the litigation is 
unnecessarily protracted, for the purpose of vexation, the Court will apply 
the proper corrective, by taxing the party so acting, with the costs, 1b.797 
15..A report by the Master, of a sale under the decree of the Court of Chan- 
cery, requires the confirmation of the Court, which can only be regularly 
made after notice tothe parties adversely interested, that they may show 
cause against it. Mobile Branch Bank v. Hunt......60.0..e0eee00 876 
16. Where a sale is made by the Master, in virtue of a decree, but, under a 
misconception of the wishes and intentions of the parties in interest, the 
sale may be set aside, if it has not been subsequently assented to, or acqui- 
esced in for such a longtime as to warrant the inference that it was assent- 
ed to. Ib,..... le WEE oN 6b ote Spiele eUesd a veleees 68d dédpwen imiewe . 876 
See Chancery, 7, 13, 29, 33, 35, 37. P 
See Error, Writ of, 5. 
See Lis Pendens, 1 
See Mortgage, 2. 


PRINCIPAL AND AGENT. 


1. Whenan agent was employed to sell land, and took from the purcbaser 
the note of another individual, indorsed by the purchaser, if 1s no defencé 
in a suit on the indorsement, in the name of the agent, to show, that the 
principal has received the amount of the purchase money, unless it is also 
shown, that it came from the maker or indorser of the note. The agent 
paying the money to his principal, acquired such an interest in the note as 
to entitle him to sue upon it. Tankerslyv. J. & 4. Graham, ....... «247 

2. Where a Bank, which was making advances on cotton, stipulaied with 
a shipper of that article that he should ship only to the agents of the Bank | 
who were to sell, &c., the stipulation made the agents of the Bank, pro re 
nata, agents of the shipper, and an account of sales duly furnished by such 
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agents to their principal, is evidence against the shipper. Ball v. T'he 
Bank of the State of Alabama... .....0.0ccccccccccceecccsecccees 590 

3. Where the acts of the agent bind the principal, his representations and 

declarations respecting the subject matter, will also bind him, if made at 


the same time, and constitute part of the res geste; but Quere? 1s it compe- 
tent to establish the fact of agency by the declarations of the supposed 


agent, Siransbridge v. Spann, «2 00cccccecccccncccccecgcccesesas 821 
See Chancery, 30, 


PRINCIPAL AND SURETY. 

1. When lands are sold, and a bond for titles given by the vendor, to the 
purchaser, and notes with sureties given for the purchase money, the sure- 
ties are not discharged, in consequence of the title being conveyed by the 
vendor, without payment of the notes. Woodward, et al. v. Clegg,....317 

2. A surety cannot plead that his principal is dead, and due presentment of 
the claim was not made to his representative. Nor will the omission to 
present the claim for payment to the representative of the principal in the 
debt, affect the right of the surety to recover from the estate, if he is com- 
pelled to pay the debt. Hooks and Wright v. Branch Bank at Mobile. 580 

3. The payee of a note brought an action thereon for the use of a third per- 
son, who had become its proprietor, against one of the promisors, a surety ; 
the consideration of the note was the sale of a tract of land by the payee 
tothe principal maker; at the time of the sale there was an unsatisfied 
judgment against the vendor, operating a lien upor the lang, this judg- 
ment the beneficial plaintiff authorized the principal to discharge, and pro- 
mised to allow it as credit against the note; and it was accordingly dis- 
charged: Held, that the promise to the principal enured to the surety ; 
that it was a direct and original undertaking to allow the payment, not ob- 
noxious to the statute of frauds, and eo instanti it was made, extinguished 

‘the note pro tanto. Cole, use, &c. v. Justice, .....0000+ ceseeececces 793 

4. A creditor is entitled to the benefit of all pledges or securities, given to 

* or inthe hands ofa surety of the debtor, for his indemnity, and this, whether 
the surety is damnified or not, as it is a trust created for the better secu- 
rity of the debt, and attaches to it. Ohio Life Ins. Co. v. Ledyard, &c. 866 

5. At a sale under execution of the principal’s property, it is competent for 
the surety to purchase, although the judgment and fieri facias may be 
against them jointly. Carlos, use. &c. v. Ansley,.,....+-++++- +++ -900 

6. A notice which omits to point the creditor directly to the principal, whom 
he is required to proceed against, or to the security, on which he is requir- 
ed to proceed, is of no effect, either under the statute or at common law, 
Shehan v. Hampton. ..... 6.200 eseeenees chnendte aearoonennnse + 942 
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7. The discharge of a surety, by means of the statutory notice, must be plead- 
GOOMEEN, “BU ce ccccccccescosess © coco ccceces OB 
8. S, having a judgment against A, vacteiliy: aise with him that he would 
bid off the land of A, subject toan agreement to be afterwards entered in- 
to between them. Shortly afterwards they met, and ascertained the amount 
due from A to 8, including the note here sued upon, and it was then agreed 
in writing, that A should have two years to pay the debt, by four equal 
instalments, and that upon the payment of the debt, S would convey the 
land to A. A failed to pay the instalments, and by consent of A, S sold 
the land—Held that the verbal agreement was void under the statute of 
frauds, and the written agreement void for want of consideration. That 
it was a mere gratuitous promise, which S might have disregarded, and 
brought suit immediately for the recovery of the debt, and therefore did 
not exonerate the surety. Agee v. Steele. .....secesecseeececesees 948 
See Chancery, 2. 
See Constable and Surety, 1. 
See Debtor and Creditor, 4.» 
See Limitations, Statute of, 5. 
See Penalty, 1 
Sce Pleading, 28. 


PROMISE. 


1. A promise by the maker, to an innocent holder of usurious paper, to pay 
it, if indulgence is given, is binding on him, and may be enforced, if the 
delay is given. Palmer, use, &c. v. Severance and Stewart, 

2. A brother-in-law, wrote to the widow of his brother, living sixty miles dis- 
tant, that ifshe would come and see him, he woald let her have a place to raise 
her family. Shortly after, she broke up and removed to the residence of 
her brother-in-law, wh8 for two yeass furnished her with a comfortable 
residence, and then required her to give itup: Held, that the promise was 
a mere gratuity, and that an action would not lie for a violation of it. 


3. A promise to pay a sum of money in Alabama bank or branch notes, is a 
promise to pay in notes of the Bank of the State of Alabama or its branch- 
es, and it is proper for a Court to charge a jury that such is the proper 
construction, without evidence of the meaning of the terms used. Wilsen 
Te AAOMp. o.cveccecccesacencascagcons Soesncecaceccedpocenegnnne 536 


PUBLIC POLICY. 


1. Although the issuance of bills of a less denomination than three dollars 
was prohibited, at the time when a contract for the loan of the bills of an 
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unchartered association was made, yet the mere fuct that bills for less 
than three dollars were received, does not avoid the contract. McGehee 
i EP eee eee ce eee a eae ra aati 828 


See Contract, 5. 


RECOGNIZANCE. 


1. A recognizance, conditioned that the party charged will appear and an- 
awer tothe indictment to be preferred against him at a nained term of the 
Court, and not depart therefrom without leave, may be extended at any 
subsequent term, if an indictment is preferred and found at that term. J/- 
Ligon v. The State. ...0+sscceseccscecccepesescevaceseens sigan 273 

2, When the parties acknowledge themselves-bound inthe sum of $500, to be 
levied severally and individually oftheir goods, &c., respectively, this is 
a joint and several recognizance, and not the several recognizance of each 
of the parties for that sum. I1B,.....ccccccccccccccccccccecposers 273 

3. Under our statutes, which allow a sci. fa. without setting out the recog- 
nizance, the defendant is entitled to crave oyer of the recognizance upon 
which the proceedings are based, and'to demur if there is a varianue. /b, 273 


See Amendment, 5. 
Eee Error, Writ of, 6. 


RECORD. 


1. The Circuit Court, independent of express legislation, has the power to 
substitute a judgment, roll, or entry, when the original record is Jost, and 
the substituted matter becomes a record of equal validity with the origi- 
nal. McLendon v. Jones... 2.06.00 eeeeeeeeee beveuvedesecepectes 208 

2. The manner of correcting the loss, is to show by affidavits, what the re- 
cord contained, the loss of which is sought to be supplied. The substitu- 
tion can only be made after a personal notice of the intention to move the 
Court, and the notice must be sufficiently explicit to advise the opposite 
party of what is intended, as well as to enable him to controvert the affida- 
davits submitted. Ib........ceeeeeedeeeeee Serocbobencedoos pen 208 

3. Where the genuineness of a copy of the proceedings of the Probate Court 
of a sister State are authenticated by the attestation of its clerk, the certi- 
ficate of tlie Judge to the official character of the clerk, and the formality 
of his attestation, and the additional certificate of the clerk, in the terms 
of the law, to the official qualification of the Judge, its authentication is 
tomplete, under the act of Congress of 1804, amendatory of the act of 
1790. Kennedy v. Kennedy's odm’r.......cccccgeecccceens ooo dels san 


RIPARIAN RIGHTS. 
See Grants by acts of Coucress, 2, 3. 
See Land Titles South, 1. 
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RIGHT OF PROPERTY, TRIAL OF. 


1. In claims interposed under the statute, to property which is levied on as 
belonging to the defendant in execution, the bond required to be given 
may be executed by those claiming the beneficial interest in the property, 
as well as by him who is invested with the title. Graham v. Lohkhart. 9 

2. Asthe plaintiff in execution, if successful upon the trial of the right of 
property, is entitled to a return of the specific thing, which was delivered 
to the claimant, or its assessed value, it is allowable for him to offer evi- 
dence to the jury, to show what was its value at the time of the trial. Bor- 
land v. Mayo. . eye 

3. On the trial of the right of pouptety, the consideeation of the cause of ac- 
tion on which the judgment was recovered, is not a matter in issue, yet if 
evidence to this point has been admitted, at the instance of the plaintiff in 
execution, a judgment in his favor will not, for that reason, be reversed ; 
unless it appear that the claimant was prejudiced by its admission. Jb, 105 

4. After a levy on property, and bond given to try the right, a junior execu- 
tion cannot be levied on the same property, pending the trial. An exe- 
cution issued on an elder judgment, but which has lost its lien, by the lapse 
of aterm, will be postponed to one issued on a younger judgment) during 
such interval. Hobson v. Kissam & Co. et al 

5. Upon a trial of the right of property, the fact that an execution from the 
Federal Court had five years before been levied on the same property, and 
bond given totry the right, raises no question, until it is shown that the 
trial is still pending, although the levy of such execution was first made, 


6. @inw: Where several levies are made upon the same property at the 
same time, and several trials of the right are had, if upon verdict of con- 
demnation, the jury assess the full value of the property, in each case, and 
judgments are rendered accordingly, is it not competent for the Court in 
which the trials are had, to correct its judgment, so that the claimant may 
not be charged beyond the value of the property? Ansley v. Pearson, et 

- 432 

7. When a claim is interposed to property levied on by attachment, the 
claim suit is wholly independent of the attachment suit, at least so long 
as it is pending. Ifthe claim suit is determined against the claimant, the 
proper judgment is a condemnation of the property, viz+ that it is subject 
to the levy of the attachment, and may be sold to satisfy the judgment in the 
attachment suit, if one then exists, or is afterwards obtained. No execu- 
tion can issue upon this jadgment, except for the costs of the claim suit. 
NN EEO) FF eo 5.0 6 60h 0080 scisieaeae see ask an daden ean 656 

. The assessment by the jury inthe claim suit, of the value of the property 
levied on, is mere surplusage, and does not vitiate. Jb 


132 
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*9. When, by order of the Court, new securities are substituted for those ori- 
ginally given in a claim suit, the former are discharged. Jb......... 657 
10. When a slave is levied on at the suit of three creditors, and is claimed by 
a stranger, who executes a claim bond to the junior execution only, and 
that creditor alone contests the title with the claimant, and succeeds in 
condemning the slave, the other creditors have no right to claim the money 
which he receives from the claimant, in discharge of the claim bond. Bur- 
nett v. Handley... ...4.+0+44+ pooper TrrerrrrrrriTr irr Trt Terie 685 
11. A stipulation in a trust deed, tosecure the payment of certain debts, pro- 
viding that the debtor shall remain in possession of the property until a 
named day, and afterwards until the trustee should be required, in writ- 
ing, by his cestui que trust, to proceed and sell, does not extend the law 
day of the deed beyond the time fixed for the payment of the debt; and 
if a levy is made after that time, by a creditor, the trustee may protect the 
property by interposing a claim under the statute. Marriott & Hardesty, 
Bh ©. GORI. ccrvcccivccsccgcccccccccveccccovccseecececccee 694 
12. When personal property is improperly levied on, the party claiming it 
cannot enjoin the creditor from proceeding at law, on the ground that an- 
other person has interposed a claim to it by mistake. ‘The true owner has 
an adequate remedy at law, by suit, or by interposing a claim under the 
statute. Tb... .ceeeceeeeeees Perec rcceroecccececcrccecccecces 604 
13. After the determination of a claim suit against a trustee, his cestui que 
trust is not entitled to re-examine the question of title, on the ground that 
he was a stranger to the claim. Ib, .....cceeeccccceceeeeseeees 694 
14. Where asurety against whom, with the principal, a judgment is rendered, 
points out the property of the latter to the constable, and upon its being 
levied on and offered for sale, produces a mortgage on the same property, 
executed by the principal for his indemnity, and forbids the constable to 
sell, in consequence of which he purchased the property at about one eighth 
of its value: Afterwards a fiert facias against the principal upon another 
judgment was levied onthe same property, a claim interposed by the sure_ 
ty, and an issue made up to try the right: Held, that the bona fides of the 
claimant’s purchase should have been referred to the jury, and if found 
against him, the property should be subjected to the plaintiff ’s execution. 
Carlos, wse, &c..v. Ansley. osccccccccccccccccvenceecs ovveeeseeesiOO 
See Chancery, 9, 12. 


See Error, Writ of, 13. 
See Evidence, 20. 
See Trust and Trustee, 3, 
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1. A purchaser at sheriff's sale, who refuses to comply with the conrract of 
purchase, is liable to an action by the sheriff, andthe right to recover the 
full price cannot be controverted, if the sheriff, at the time of the trial, has 
the ability to deliver the thing purchased, or if that has been placed at the 
disposal of the purchaser by a tender, ‘The loss actually sustained by the 
seller, is, in general, the true measure of damages when the purchaser re- 
fuses to go on with the sale. Lamkin v. Crawford. .....66.0000+++158 

2. When the sheriff has re-sold the thing which the first purchaser has re- 
fused to pay for, there is an implied contract by the first purchaser to pay 
the difference, which is thus ascertained between his bid and the subse- 
quent sale; and a count upon a contract to pay the same, is good. 1b, 153 

3. Where a sale is made by private individuals, the same rule does not apply, 

and in such a sale, to let ina recovery of the difference between the sales, 
it must appear that the one last made, was under such circumstances as 
will indicate that a fair price has been obtained. Jb...... Dececse . 154 

. There is, however, an exception to the rule, that the sheriff may recover 

the difference between the sales, and that is, when the first purchaser is 


—_— 


himself the owner of the property sold, as the defendant in execution, or 
from having purchased it from the defendant in execution, after its lien has 
attached, In such a condition of things, the surplus, after satisfying the 
execution, belongs to the party purchasing. IJb.........56005 ooo ADA 


q 


5. It is no defence to an action by the sheriff, against a purchaser refusing 
to go on with the sheriff's sale, that the thing purchased was not the pro- 
perty of the defendant in execution. That is a matter to be ascertained 
by the purchaser previous to bidding, and cannot be urged against an ac- 
tion for the price. Quere—lIf relief could not be afforded by the Court 
upon a proper application, Ib, ........ cece ccncecccecceccccees 154 


~ 
~ 


i. “ Received of J. & S. Martin $256 97, for a negro boy named Bob, aged 
about forty years, which I warrant, &c., given under my hand and seal, 
this 19 December, 1841. 8. Boean, (Seal.) 
Endorsed, “ It is further understood, that if the said S, Bogan, shall well 
and truly pay to the said J, & S, Martin, the said sum of $256 97, within 
four months from this date, the said Bogan is to have the liberty of re-pur- 
chasing the said boy Bob. It is also understood, that if the said boy Bob 
should die within the said term of four months, he dies the property of the 
said Bogan, and the said Bogan in that event, is to be justly indebted to 
the said J. & S. Martin, in the said sum of $256 97. 

J, & 8S. Martin, 

S. Boaan.” 
Held, that the legal effect of this instrument, taken altogethar, was, that it 
was a conditional sale of the slave, with the right to re-purchase, That 
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the right to the slave vested immediately in J. & S. Martin, subject to be 
divested by the re-payment of the purchase money infour months. That 
the instrument did not, onits face, import an indebtedness from Bogan to 
the Martins, but if the slave died, or if Bogan sold him to a third person, 
J. & S. Martin could recover in assumpsit, the amount specified as his 


purchase money. Bogan v. J. & S. Martin,.........00e0eeeeeeees 807 * 


SALES UNDER ORDER OF COURT. 


1. The Orphans’ Court ordered that an administrator, who made, what was 
supposed an imperfect report upon the sale of real estate under its decree, 
should be committed, until he made one more perfect ; a report was ac- 
cordingly made: Held, that the order of commitment, whether erroneous 
or not, furnished no ground for the decree which directed the sale. Evans, 
I 0 ins ae 6 hole hake Ah eeeehnnie ened annaks 99 

2. An equitable title may be sold under a decree of the Orphans’ Court, and 
the purchaser will stand in the same predicament, as to title, as the heirs 
a ene gnnPeanceszace 100 
See Orphans’ Court, 2. 


SCIRE FACIAS. 


1. Under our statute, which allows a sci. fa. without setting out the recogni- 
zance, the defendant is entitled to crave oyer of the recognizance upon 
which the proceedings are based, and to demur if there is a variance. El- 
SR RE, nnn 0.400 aeshwiraphnnas baatvenstheens caenedes 273 


SET OFF. 

1. C. borrowed the bills of an unchartered banking company, from one L. as- 
suming to act as its President, and gave his note for the same amount, paya- 
ble at a future day, with M. as his surety. The bills received, were the bills 
of the company, and made payable toS. Jones, or bearer, but not assigned. 
The note given was payable ninety days after date, to L. or order. After 
the note became due, C. procured other bills of the company, and went to 
the place where it transacted business, but found no one there to receive 
payment, or give up the note. The company was composed of L. and S. 
chiefly, and if of others, they are unknown. L. and 8. both absconded from 
the State soon after, and are entirely insolvent. Afterwards, suit was com- 
menced inthe name of the administrator of L., for the use of one Miller. 
against C. and M., who being unable to succeed in making any defence at 
law, a judgment was,recovered. Afterwards an execution upon it was 
levied on the property of M.,in common with other executions, and his pro- 
perty sold. A case was made between the several plaintiffs in execution, 
and the sheriff selling the property, to determine the priority of the execu- 





aes 
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tions, and such proceedings had, that the administrator of L. recovered a 
judgment for the use of Miller, against the sheriff and his sureties. C. filed 
his bill, setting out these facts, insisting that the company was contrived 
and set on foot to defraud the public—that the death of L. was merely sim- 

~ ulated, to enable the other parties to carry their fraudulent plans into effect ; 
that the note yet remained the property of the company, and that in equity, 
he was entitled to set off the notes held by him, and to enjoin the collec- 
tion of the judgment against the sheriff, as C. would have to reimburse M. 
if that was paid. The defendants demurred to the bill for want of equity, 
and this demurrer being overruled, admitted all the facts stated to be true, 
if they were well pleaded. Held— 

1, That suit being in the name of the administrator of L., the notes held by 
C. against the company were not legal off sets, and that on this ground 
there was relief in equity. 

2. That the circumstance that the notes were held by C. when the judgment 
was obtained, or suit brought against C. and M. did not take away the equi- 
ty, as M. was a surety only. 

3. That C. being entitled to his relief sgainst the parties to the judgment at 
law, it extended also to defeat the recovery against the sheriff, as without 
this, the relief would be of no avail. 

4, If the original transaction between C. and the company was illegal, it does 
not defeat C.’s right to set off the other bills afterwards procured by him. 

5. [Upon the petition for re-hearing.] That although C. might have defeated 
the suit at law, by pleading that L. was yet alive, or by showing that the 
suit was collusive, and that the interest in the note sued on then belonged 
to the company, yet his omission to do so, was no bar to relief in equity. 
The suit being in the name of the administrator of L., C. is entitled so to 
consider it, and it is no answer to the complainants to say, that by show- 
ing another state of facts he could have had relief at law. Chandler and 
Meare G. Lagan, Gl... cccecccccccccccvcsecccsesccccgcccsscveses 35 

2. Where a justice of the peace receives money in his official capacity, he 
cannot detain it in satisfaction of adebt due him, in his private capacity, 
or when sued for its recovery, plead a set off against it. Lowrie v. Stew- 
GI, sv chnsndar one bnns £0 psanrnesccanessane se oes sececesacepan 163 

3. R. being indebted, by an open account, to an incorporated Rail Road 
Company, the latter assigned the debt to one S.,to whom the Company was 
largely indebted, and by whom suit was brought against R., in the name 
of the Company, and a judgment obtained thereon. Pending the suit 
against him, R. paid for the Company a large Mbt, as its surety, which debt 
existed previous to the gssignment, by the Company to S. Held, that as 
the Company was insolvent, at the time of the assignment to 8., of the 
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debt of R., the latter could set off in equity, the money he had paid for the 
Company, against the judgment obtained by S. T'uscumbia, Courtland 
and Decatur R. R. Co. et al. v. Rhodes..........+ Sdcvaedsodsenweed 206 
4. A set off cannot be pleaded to an action for unliquidated damages, aris- 
ing out of the breach of a contract, in refusing to permit the plaintiff t6 
perform services which he had contracted to perform. George v. Cahawba 
GETTIN TEE BENE Tine is Soc sctecctcccccdcccctccasoococes 234 
5. When the plaintiff declares in assumpsit on one count for unliquidated 
damages, also on the common counts, to which the defendant pleads a gen- 
eral plea of set off, upon which issue is taken, and offers evidence to sus- 
tain this plea, it is error in the Court to instruct the jury, that the action 
was subject to, and could be set off, as the effect of such a charge is to pre- 
clude the jury from finding a separate verdict upon the different counts, 
which would enable the plaintiff to remedy the mispleading. Jb. ....234 


6. The assignment of an account by the party to whom it purports to be due, 
and testimony that he (having since died) kept correct accounts, does not suf- 
ficiently establish its justness to authorize the assignee to set it off to a suit 
in equity against him, brought by the person charged with it. Dunn v. 
CESS OF CREDESocececccstcecedgcccsasgcciapocscesepeesesce 784 

7. Although the vendee of land, with whom the vendor has covenanted that 
the estate is free from incumbrance, has a right to extinguish outstanding 
incumbrances to perfect his title, yet the amount thus paid will not be al- 
lowed as a set off in an action for the purchase money, nor will it avail the 
vendee at law, under the plea of failure of consideration. Cole, use, &c. v. 


8, Where the defendants remitted a bill, indorsed by them, to a correspon- 
dent house, to whom they were then indebted, with instructions to credit 
them in account, and that house procured the bill to be discounted, and 
credited the remitters with the proceeds, and advised them of the facts; 
these circumstances constitute a sufficient consideration for the indorse- 
ment, to enable the correspondent house to maintain an action on the bill, 
when subsequently paid by them as indorsers, against the remitters.— 
Sheffield & Co. v. Parmllee, .....ccccscccsccccccscccccccccscccccs 889 

9. And a holder to whom this house indorsed the bill, after its maturity, and 
subsequent to its being taken up by them, is not affected by a set off 
then held by the defendants against their correspondents. Ib. ...... 889 

10. When husband and wife join in action, upon a promise made to the wife, 

neither a debt due by th@wife after marriage, a debt due by the husband 

alone, or a debt due by husband and wife jointly, can be pleaded as a set 

SE I EI, 9 nto As8 Src 60% *aeae t 907 
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SHERIFF AND HIS SURETIES. 


1. The act of 1815, requires the county treasurer to proceed against delin- 
quent sheriffs, &c., for the recovery of fines, &c.; consequently it is not 
competent for the Court in which the judgment was rendered, to institute 
the proceeding against the sheriff, mero motu. Hodges v. T'he State,. . .56 

2; Where the plaintiff, in a summary proceeding for the failure to pay over 
money collected by a sheriff, ona fieri facias, recovers a verdict and judg- 
ment for the amount of the damages given by statute, as a consequence of 
the sheriff’s default, and no more, the defendant cannot object on error, 
that the-verdict should have been for the amount of the fi. fa. also. A/Al- 
ford v. Samuel, 2.4... c0ccccescceecccecceccccnccsesesccsecees - 95 

3. The sheriff is a mere executive officer, and is bound to pursue the mandate 
of the process in his hands, unless otherwise instructed by the plaintiffon 
record, or his attorney. But he cannot defend a rule for not making the 
money, on the ground that the plaintiff had agreed with the defendant to 
set off a debt, when he has received no instructions from the plaintiff or 
his attorney to that effect. Crenshaw v. Harrison, .....+++00e+e0 342 

4. A sheriff who has lawfully seized slaves under an attachment is not liable 
in an action of trespass, if he refuse to permit the defendant to replevy them, 
although a valid bond, with sufficient sureties may be tendered. Walker 
Vo Hlamaption, ef dl. oc ccccsccscccccsnccaccccccscsccccccccessces 412 

5. A sheriff who has duly seized goods, under legal process, has a special 
property in them, and should provide for their safe keeping. Where a 
mode is provided by statute in which this may be done, and the appropri- 
ate bond is taken, the officer is relieved from the obligation to keep it; but 
where the statutory bond is not offered, he may provide some other custo- 
dy—either retain the possession himself, or commit it to a bailee ;.and if 
the bailee execute a bond, it will be obligatory, although the plaintiff will 

not be bound to accept it in lieu of the officer’s responsibility. Whatedit v. 
PUNE, BOR GOO. 0.4 0:94 60¢00 sens cnesenesesespepeceenesaeabnane 466 
6. A bond which the declaration alledged was made payable to a sheriff, 
did not state in totidem verbis, that he was such officer: Held, that the un- 
dertaking in the condition, that the obligors should perform it to the obli- 
gee, or his successor in the office of sheriff, sufficiently indicated his offi- 
cial character. Quere? Would not the bond be prima facie good, so as to 
devolve the onus of impeaching it upon the obligors, though it had omitted 
to show who the obligee was, otherwise than bf stating his name. Ib. 467 
7. Quere? Would a bond taken by a sheriff, who had seized a boat under pro-~ 
cess issued upon a libelin nature of an admiralty proceeding, be void be~- 
cause he agreed that the obligors might navigate it toa point not very re- 
mote, and unlade its cargo, as the master had undertaken todo. Or would 
not the obligors be estopped from setting up such an agreement to impair 
teeir obligation?  [b......ccccccccccccsccccsscvescsveccesedes 467 © 
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8. ‘The obligors stipulated to deliver to the sheriff at a place designated, a 
boat which he had seized under legal process, on demand, if a decree of 
condemnation should be rendered against it—the sheriff “having execu- 
tion then against :” Held, that the bond did not contemplate a demand at 
any particular place; and that the form of the execution which the sheriff 
held when he made the demand, was immaterial ; if it was one which war- 
ranted the action of the sheriff against the boat...........++++e2005 467 

9. Parties who have entered into a bond as the bailees of property that had 
been levied on by a deputy sheriff, cannot object that the deputy tran- 
scended his powers, where the sheriff himself instead of objecting, affirms 

, Hep ett: Bs cc cis circ ccscces ooccces Ccvcesces Torr Te , 467 
See Amendment, 1, 2. 


See Damages, 3 
See Execution, Writ of, 3. 
Sce Executors and Administrators, 14. 





See Summary Proceedings, 3. 


SLANDER. 


1, The Registers and Receivers of the different land offices, are constituted 
by the acts of Congress, a tribunal to settle controversies relating to claims 
to pre-emption rights, and therefore an oath administered in such a contro- 
versy before the Register alone, is extra judicial, and as perjury cannot be 
predicated of such evidence, an action of slander cannot be maintained for 
acharge of false swearing in sucha proceeding. Hall v. Montgomery. 510 

2. An accusation of perjury implies within “itself every thing necessary to 
constitute the offence, and ifthe charge has reference to extra judicial tes- 
timony, the onus lies on the defendant of showing it. It is not necessary 
in such a case to alledge a colloquium, showing that the charge related to 


4 


material testimony in a judicial proceeding. Ib...........0000005: 510 


SLAVES. 


1. The offence of inveigling, or enticing away a slave, is consummated when 
the slave, by promises or persuasion, is induced to quit his master’s service, 
with the intent to escape from bondage as a slave, whether the person so 
operating on the mind and will of the slave, is, or is not present when the 
determination to escape is manifested, by the act of leaving the master’s 
service, or whether he isy or is not sufficiently near to aid in the escape, if 
necessary. Mooney v. T'he State, .........- Deccegedacegeccesone 328 
See Evidence, 30, 31. 

See Criminal Cases, &c., 5. 
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STATUTES. 


1, It is competent for the clerk of a Circuit Court to issue a writ of error to 
remove to this Court, a cause in which a final judgment has been rendered 
upon a forfeited recognizance, or for a fine or penalty, without a previous 
order for that purpose. Hodges v. The Stale....s40+seeeeeee0s oe ee0Oe 

2. The act of 1815, requires the county treasurer to proceed against delin- 
quent sheriffs, &c., for the recovery of fines, &c.; consequently it is not 
competent for the Court in which the judgment was rendered, to institute 
the proceeding against the sheriff, mero motu. Hodges v. The State,. . .56 

3. The statytes of the State, unless otherwise expressed, take effect from 
their passage, and an act done inthe county of Clarke, on the day after the 
passage of the law, will be governed by the statute, although it was impos- 
sible it should have been known there.. Br. Bk. Mobile v. Murpky,. .119 

4. The statute which gives a writ of error or appeal from all judgments, or 
final orders of the Orphans’ Court, does not take in cases in which neither 
writ of error or appeal could be taken, by the course of practice in the 
Courts of the civil or common law. Watson and wifev. May. ........177 

5. The act of the 9th of December, 1841, “For the better securing mechan- 
ics in the city and county of Mobile,” which provides a summary and ex- 
traordinary remedy, where the work shall be done towards “the erection 
or construction of any building,” in that city or county, by a journeyman, 
laborer, cartman, sub-contractor, &c. cannot be construed to give the re- 
medy, provided, to one who has laboured under employment by a sub-con- 
tractor. Turcolt v. Hall... .ccecscccccececcescccees ecsisovces 1522 
See Alien, 1. 

Constitutional Law, 2. 

See Criminal Cases, Proceedings in, 13, 

See Deeds and Bonds, 2, 3. 

See Escheat, 2. r 

See Insolvent Debtor, 1, 2, 3. 

See Land Titles South, 1. 

See Partners and Partnership, 11. 

See Practice at Law, 3. 
See Riparian Rights, 1. 
Sce Witness, 2. 


SUMMARY PROCEEDINGS. 


1, A notice for judgment, by motion, made by one assuming to be President 
of the Bank, is sufficient, wether he be President of the Bank, de jure, or 
not, if the act is adopted by his successor, who is legally President of the 
Bank. Blackman v. Branch Bank at Mobiile.. 20.6600 cccccccceeee 103 

2. To authorize a judgment against a surety of a non-resident plaintiff for 


133 
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the costs of the suit, it must appear affirmatively upon the record, that the 
suit was commenced by a non-resident—that the person sought to be charg- 
ed became surety for the costs—and the amount of the costs of the suit. 
No notice to the surety is necessary. Martin v. Avery....-.+.+++++ 430 
3. In a summary proceeding against a sheriff and his sureties, where the 
judgment is by default, it must appear affirmatively on the record, that the 
sheriff has had three days notice of the motion, or the Court must refer to 
the notice as proof of notice to the sheriff; and a notice f@ind in the tran- 
script will not be looked to for the purpose of supplying the defect, al- 
though a jury has ascertained that all the facts therein stated are true.— 
ans, Bal. v. FNMA. 6 oss os ccd bei ec i cecicselcssics csccees's 584 


SUPERSEDEAS. 


1. In settling the accounts of a guardian, it is not competent for the Orphans’ 
Court to render a decree against his sureties; and such is not the effect of 

a decree, which declares that a guardian and his sureties, (without desig- 
nating them by name) shall be charged with the amount ascertained to be 
due, and made liable to the administrator of his ward, “for which he is 
authorized to proceed in the collection according to law ;” such a decree 
does not impair the rights of the sureties to make them parties. And if an 
execution issue against the sureties it may be arrested by supersedeas, and 
quashed, but the sureties cannot join the guardian in prosecuting a writ of 
error to revise the decree. T'readwell, Gurdian, &c. v, Burden, adm’r. 661 
2. Where a defendant in execution sets up his discharge and certificate as a 
bankrupt, by a petition, upon which a supersedeas is awarded, it is competent 
for the plaintiff to impeach the same for any of the causes provided by the 
act of Congress of 1841, and make up an issue to try the facts. Mabry, 
Giller & Walker v. Herndon.......++.+++ pe cccsdectecdcegess once 849 


TAXES. 


1. The Judge of the County Court has no power to adjudicate upon the tax 
list, and ascertain the amount of insolvencies for which the tax collector is 
entitled to a credit, except at the time provided by law, viz: the second 
Monday in September ‘of the current year, or at the succeeding County 
Court, if the special Court is not held. Treasurer of Mobile v. Huggins, 440 

2. Upon the failure of the County Judge to act, the power conferred upon the 
Comptroller to make the allowance, may be exercised by the Commission- 
ers’ Court, upon the County tax collected durmg the period when State 
taxation was abolished, Ib, ........... api’ bite 50 sew 0.6 oes 440 


TENDER. 
See Contract, 4. 
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TRUST AND TRUSTEE. 


1. The admissions of a trustee having no beneficial interest in the property 
conveyed to him, cannot be given in evidence to defeat a deed of trust ex- 
ecuted solely for the benefit of others, Graham v. Lockhart. ........ 10 

2, The trustee, after the time fixed for payment by the terms of a trust deed, 

‘is invested with the legal title, and at law, is the proper party to contest 
the legal sufficiency of the deed, and a verdict for or against him, if ob- 
tained without collusion and fraud, is binding and conclusive on his cestut 

que trust. Marriott & Hardesty, et al. v. Givens... ...2eeeeeeeeedes 694 

After the’ determination of a claim suit against a trustee, his cestui que 

trust is not entitled to re-examine the question of title, on the ground that 

he was astranger tothe ciaim. I[b,........seceeeeeeeeeeeeeecees 694 

See Assumpsit, 4. 

See Deeds of Trust, 6. 

See Evidence, 5. 

See Gift, 2. 

USURY. 

1, When a defendant is offered as a witness, to prove usury, he cannot be 
confined in his testimony to the instrument upon which the suit is brought, 
but may prove other transactions connected with it; as that other notes 
existed, which have been cancelled, the consideration of which entered in- 
to, and formed a part of the note sued. Palmer, use, &c. Severance and 
Scns + nn si 00 0009 sar aadetn inde ston cqnetacebsves eet | 

2. A promise by the maker, to an innocent holder of usurious paper, to pay 
it, if indulgence is given, is binding on him, and may be enforced, if the 
Gelay is given. Ib.....cccccccccccccccccccccccoccccescccovcses 53 


VARIANCE. 

1. Semble ; where the declaration states that Frederic W. C. made his pro- 
missory note, &c., und the note offered in evidence was made by F. W. 
€., it is sufficiently described to make it admissible evidence. Chandler” 
yt POVEPPPTTTI TITS TITTT Tee er 366 

2. In a suit by an indorsee against his immediate indorser, on a note pur- 
porting to be made by G. & B., in liquidation, by W. B., it is no defect if 
the latter words are omitted in the declaration, nor can the note be ex- 
cluded on the ground that it varies from that declared on. Riggs v. An- 


. 
~ 


o* 
_~ 
: 


3. When a motion is made against a sheriff, a variance between the fi. fa. 
described in the notice, and the one produced inevidence, cannot be aided 
by the production of the original fi. fa., which corresponded with the no- 
tice, the motion being made upon analias. Walker, et als v. Turnipseed. 679 

VENDOR AND VENDEE. 


1. Where the vendee of land pays to the vendor the purchase money, or a 
part of it, and receives of the latter a deed of conveyance, the deed, in a 
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controversy between the parties, is admissible to show the amount of the 
purchase money. Fitzpatrick’s Adm’r v. Harris, 

2. Semble: A derivative purchaser, without notice, cannot be affected by a no- 
tice to his immediate vendor ; and if he purchases with notice, he may pro- 
tect himself by the want of notice in such vendor. Horton y. Smith,....74 

3. Where an absolute sale of personal property is made, there must be an 
actual bona fide delivery of the same to the vendee, in ordegto give a title 
as against the creditors of the vendor, or some special reason or excuse shown 
for the retention of the possession by the latter; and the fact, that the vendor 
was the son-in-law ofthe vendee isnot a legal excuse. Borland v. Mayo, 105 

4, In cannot be intended that the vendor was aware of the vendee’s insolven- 
cy, merely because he purchased all his estate on long credits. Jb. 106 

5. When evidence is given to show, that the condition of the indorsement 
of a note, was the sale of lands, and proof is also given, that the lands had 
been patented to another, whose heirs were suing the defendants for a re- 
covery, the evidence of the patent and suit may properly be excluded from 
the jury, unless an eviction is also shewn. Tankersly v. Graham,. . . .247 

6, When lands are sold, and a bond for titles given by the vendor, to the 
purchaser, and notes with sureties given for the purchase money, the sure- 
ties are not discharged, in consequence of the title being conveyed by the 
vendor, without payment of the notes. Woodward, et al. v. Clegg,... 317 

7. A purchaser of land, who with knowledge of an existing incumbrance 
proceeds to execute the contract in part,as by taking possession, he will 
be required to execute it in full, and a fortiori will not be allowed to re- 
seind it. Barnett v. Gaines and Townsend, 

8. A right of dower isanincumbrance. Ib. ..........---eeeeseeeee 373 

9%, An undertaking in writing, by the defendant, to pay the plaintiff, as agent, 
several distinct sums of money, for a consideration therein expressed, at 
definite periods, previded the titles which the plaintiff, as agent, executed 
to him for a tract of land, were “ good and sufficient,” is a promise, subject 
to the condition expressed ; and it is competent for the defendent, when 
sued for the money, to prove that the titles were not such as the condition 

. contemplated. Whitehurst, use, &c. v. Boyd, 

10. Where a promissory note recites that titles to the land had been execut- 
ed by the vendor to the vendee, and undertakes to pay the purchase mohey 
if the title was good and sufficient, it is not enough that the conveyance 
be in due form; but the vendee may defeat a yecovery if the title itself be 
not such as is provided for by the contract. Jb 

11. Where the contract of the parties requires that a deed, simultaneously ex- 
cuted, should convey a good title as a condition to the payment of the 
purchase money, the vendee, when sued, may plead that the title is in a 
ne BN. .. Pace.necindar tnedoecenesiedr ns enoneas teen en BT 
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VENDOR AND VENDEE—conrinurp. 

12. When a vendee is in the occupancy of land, which the vendor afterwards 
sells to another, to whom he transfers the evidence of legal title, the sub- 
sequent purchaser is charged with notice, and will be considered as hold- 
ing the legal title as a trustee for the first vendee ; but is entitled to be re- 
imbursed money expended necessarily in completing the legal title. Scrog- 
gins v. McDougald, et al. 12... ccccveccccveserseccccssececveme 382 

13. Although the vendee of land, with whom the vendor has covenanted that 
the estate is free from incumbrance, has a right to extinguish outstanding 
incumbrances to perfect his title, yet the amount thus paid will not be al- 
lowed as a set offin an action for the purchase moiiey, nor will it avail the 
vendee at law, under the plea of failure of consideration. Cole, use, §e. v. 
FUMB  2 oc ccee pe cbccecvcosecicscdeesboedess sbhbs Uaskeeen 793 

14, One who purchases at a sale made by order of the Court of Chancery, fore- 
closing a mortgage, without notice of a prior unregistered deed, is a pur- 
chaser for a valuable consideration, within the meaning of our registry 
acts. Ohio Life Ins. Co. v. Ledyard, 

15. Ccmmercial paper, received as an indemnity for existing liabilities, 1s not 
transferred in the usual course of trade between merchants, so as to ex- 
empt it from a latent equity existing between the original parties. n- 
drews & Bros. v. McCoy, 

16. A vendor of land, took several negotiable notes for the payment of the pur- 
chase money, one of which was negotiated in the usual course of trade, 
the others were not. Held, that although the holder of the note so nego- 
tiated, was not subject to an equity existing against the vendor, such equi- 
ty could be enforced against the holders of the other notes, and that the 
vendor could not be required to apportion the loss. Ib 
See Consideration, 1. 

See Debtor and Creditor, 5, 6. 

See Evidence, 10. 

See Execution, Writ of,2. _ 

See Executors and Administrators, 12. 
See Fraud, 4, 5, 6 

See Mortgagor and Mortgagee, 2 

See Practice in Chancery, 16. 

See Principal and Agent, 1. 

See Sales, 1, 2 

See Warranty, 1. 


VERDICT. 


1. A verdict and judgment in the following words, to wit: “We, the jury, 
find for the plaintiff. Upon which judgment passed for the plaintiff, for 
the premises, and that defendant, George L. Huffaker pay all costs,” though 
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not formal, does not authorize a reversal of the judgment on certiorari. Huf- 
Saker v. Boring, 
2. As soon as-the fact was disclosed that the infant distributee was repre- 
sented by the executor, the parties, were complete, and the Court should 
* yhave proceeded to render judgment on the former verdict; which, under 
these circumstances, it was irregular to set aside. Sankey’s Ex’rs v. San- 


Sce Sheriff and his Sureties, 2. 


WARRANTY. * ad 

1. A counter bond, taken by the vendee, from the vendor, with surety to in- 
demnify him against the mortgage, will not be considered a compensation, 
or satisfaction for a breach of the warranty ; and if the vendor, and securi- 
ties in such bond of indemnity, become insolvent, and there is an evic- 
tion under the mortgage, equity will zelieve the vendee from the pay- 
ment of the purchase money pro tanto, against the vendor or his assignee. 
Andrews & Brothers v. McCoy. . . 2... ccccccccsccccccevcceces 920 
See Vendor and Vendee, 13. 
Sed Chancery, 38. 


WILLS AND PROBATE OF. 


LA testator declared in his will, that certain property “shall be equally di- 
vided between my mother and my two sisters, H. and M.” Held, that the 
meaning of the will was, that each was to have one third part. Duffee, 
Adm’r v. Buchanan and Wife 

2, After a will has been admitted to probate, letters testamentary granted 
thereon, and proceedings had thereon to a final settlement ofthe estate, the 
propriety of the probate of the will, cannot for the first time be raised in 
this Court. Bothwell, et al. v. Hamilton, Adm’r. 

3. When by a will, a life-estate is given to the wife in all the property of 
the deceased, with remainder to the children, and the will is proved, and 
ailmitted to record, the Orphans’ Court has no power to make distribution 
of the property during the life-time of the wife. Such a distribution, made 
during the life of the widow, and at her instance, or by her consent, is not 
the act of the Court, but is in effect a gift of her life-estate, and no matter 
how unequal it may be, will not prejudice the interests of those in remain- 
der. ; 

. Thetestator bequeathed by his will to his children who were married, or 
had attained their majority, property estimated at $1,190; the same amount 
to his younger children “in negro property,” when they became of age ; 
and to his younger daughters the same amount, in the same description of 
property, when they bechme eighteen years of age, or married. After 
which tle following clause was added: “It is my will, that all the proper- 
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WILLS AND PROBATE OF—conrinvep. 













ty that is not willed to my children, viz: negroes, lands, stock of all kinds, 
farming utensils, household andkitchen furniture, or all of my remaining 
effects that is now in my possession, I give unto my wife, E. 8, during her 
natural life, or widowhood, and at her death or intermarriage, then all the j 
property willed to her, to be sold, and equally divided amengst my above 
named chijdren. E.'S, intermarried with T. G., and eighteen montis 
from the grant of letters testamentary having expired, the husband of one 
the testator’s daughters, presented his petition to the Orphans’ Court, pray- 
ing that a rule be made upon the executor, requiring him to sell and dis- 
tribute that portion of the testator’s estate, Phich was bequeathed to E.8. 
during her life or widowhood: Held, that the estate in the hands of the ex- 
ecutor above what was necessary to provide for the legacies was subject to 
distribution, if the demands of the creditors have been satisfied; or after 
retaining enough for the payment of debts; the terms of the decree should 
besuch as will most certainly effectuate the intentions of the testator, and 
give to the children equal portions. Broadnaz v. Sims’ Ex’r........ 497 
5. A will of lands may be admitted to probate onthe proof of two of the sub- 
scribing witnesses, upon the additional proof that the other witness resides 
out of the State, and that he also subscribed his name as a witness by the 
direction of the testator, and in his presence, notwithstanding the will is 
contested by the heir at law. Bowling v. Bowling, Ev’r..........+.+ 538 
6. An opinion of a witness, that a testator was insane atthe time of making 
his will, is not competent testimony, he admitting at the same time, that 
he knew no fact or circumstance on which his opinion was founded. Jb. 538 
7. A will by which a testator charged his children with the debts they owed 
him as a part of their portion, except one child, whose debts were not men- 
tioned, does not raise the presumption that such debts were released, the , 
evidences thereof being retained by him uncancelled. Sorrell v. Craig. 566 


See Legacy, 1, 2. 
































WITNESS. 
1. When, by the te:ms of a written contract, money is to be paid to one, as 
the agent of a feme covert, the husband is not a competent witness to sustain 
the contract in a suit by the agent toenforce payment. Wierv. Buford. 134 
2. The act of 1839, which provides that in suits upon accounts, for asum not 
exceeding one hundred dollars, the oath of the plaintiff shall be received ; 
as evidence of the demand, unless the same be controverted by the oath of 
the defendant; does not make the defendant a competent witness to be 
sworn, generally, and give evidence to the jury. Hayden v. Boyd, . . .323 
3. In detinue against a sheriff, for a slave seized under execution, as belong- 
ing to the defendant in execution, the latter is not a competent witness for 
the sheriffto prove property in himself. Leiper v. Gewin, ........+- S26 
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WITNESS—continvep. . 

4, Semble; that a father who hassettled property upon trustees for tine beri- 
fit of his daughter, is a competent witgess for the triistees in a controver- 
sy between them and the creditor of the husband, who is seeking to sub- 
ject it tothe payment of the debts of the latter. O'Neil, Michaux & T'hom- 
as v. Teague and Teague. ee a ee eee ee 345 

5. Where three persons are sued as partners, upon an open account, in as- 
sumpsit, one-against whom a judgment by default has be@n taken, is a 
competent witness to prove that one of the defendants was- not a partner, 


he having pleaded the general issue. Gooden & McKee v. Morrow & Co. 486 
6. A partner, or joint prom who is not sued, is a competent witness for 


his co-partner, or COgpro , where he is required to testify against his 
interest ; and where such mS is within the scope of the issue, the 
Court should not assume his incompetency, end reject him in limine. An- 
derson v. Snow & Co “iy 5 

7. Where a party offers a witness ‘ies will be liable over, if he is unsucce’s- 
ful, he cannot divest the witnesses interest, and make him competent, by 
depositing with the clerk a sum of money equal to” what would be the 
amount of the recovery against him. The common law or statute, ticither 
confer upon the clerk of a Court, virtute officii, the authority to receive mo- 

. ney which may be recovered upon a suit afterwards to be brought ; and 
such payment canpot be pleaded in bar of an action. . Ball v. The Bank of 


8. It is competent to inquire whether an account against a party was not 
charged to him by his directions, and whether it is correct, and it is allowa_ 
ble for the witness to answer that it was copied from the defendant’s books, 
and believed tobe correct. Strawbridge v. Spann. ........+-...+.. 820 

9. Where a witness testifies as to work and labor done, and money received, 

* for which the plaintiffis seeking to recover, it is competent to inquire wheth- 
er other work had been done, or money received. Such a question, though 
it directs the attention of the witness that he may state the facts fully, can- 
not be said to be leading. Ib 

10. Where a witness denied that in a certain transaction which was drawn in 
question, he acted as the plaintiff’s agent, it was held competent to prove, 
in order to impair the effect of his testimony, that he had made contradic- 
tory statements upon other occasions. Ib................-----821 

* 11. The transferor of a chose in action, is an incompetent witness for the trans- 
feree, in a suit brought.by him for its recovery} and it seems that a release 
would not.restore his competency. Houston, Adnt'r v. Prewitt, . . 846 

12. A bankrupt who had transferred bills of exchange as collateral ‘ecbhiey, 
to one of his scheduled creditors, is an incompetent witness for the creditor, 
because the discharge of the debt by the bills, would release the estate of 
the bankrupt from its payment, and increase the surplus. Jb 846 

Attorney at Law, 2 
See Evidence, 1. 








